Structure of the ICTY and ICTR

1.both established by UN Security Council resolutions
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2. ICTY has jurisdiction over crimes committed in the former Yugoslavia since 1991, while ICTR has jurisdiction over crimes committed in Rwanda in 1994

3. ICTY has jurisdiction over genocide, crimes against humanity, grave breaches of the Geneva Conventions and violations of the laws and customs of war; while ICTR has jurisdiction over CAH, genocide, and violations of Article III common to the Geneva conventions and additional Protocol II, both dealing with internal vs. international conflicts.  

Both have jurisdiction only over those crimes that are a settled part of customary international law and can request national courts to defer adjudication

A.Registry

Administrative arms of the tribunals – headed by the Registrar

The Registrar appointed by the Secretary-General after consultation with the President of the International Tribunal. He or she shall serve for a four-year term and be eligible for reappointment. staff of the Registry shall be appointed by the Secretary-General on the recommendation of the Registrar.

They are involved in a) translation and interpretation b) defense counsel c) witness protection d) keeping track of documents – archives and filing, e) organization of hearings, f) management of the detention unit, g) diplomatic functions along with President, h) in charge of all communications to and from Tribunal

B. Prosecutor’s Office - operates independently of the Security Council, of any State or international organisation and of the other organs of the ICTY.  Investigations Unit; Prosecutions Unit

Staffed by police officers, crime experts, analysts, lawyers and trial attorneys.  

The OTP 1) conducts investigations 2) prepares indictments and 3) presents prosecutions before the judges of the Tribunal; 4 argues cases on appeal

The Prosecutor appointed by the Security Council on nomination by the Secretary-General. The Prosecutor shall serve for a four-year term and be eligible for reappointment. the staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the recommendation of the Prosecutor.

Prosecutors can appeal verdicts

C. Trial Chambers

The Chambers consist of 16 permanent judges and a maximum at any one time of 15 ad litem judges. 

The 16 permanent judges are elected by the General Assembly of the United Nations for a term of four years. They can be re-elected. No two can be nationals of the same country; same with ad litem judges

Must have high moral character and be qualified to serve as judges in the highest courts in their home country

The ad litem judges are drawn from a pool of 27 judges. They are also elected by the General Assembly of the United Nations for a term of four years, but they are not eligible for re-election. An ad litem judge can only serve at the ICTY following his/her appointment by the Secretary-General on the recommendation of the President of the Tribunal in order to sit on one or several specific trials for a period of up to three years. 

The judges are divided between three Trial Chambers and one Appeals Chamber. Each Trial Chamber consists of three permanent judges and a maximum, at any one time, of six ad litem judges. A Trial Chamber may be divided into mixed sections of three judges (one permanent and two ad litem, or two permanent and one ad litem). Each Trial Chamber can be comprised of up to three sections. 

The Appeals Chamber consists of seven permanent judges: five from the permanent judges of the ICTY, and two from the 11 permanent judges of the International Criminal Tribunal for Rwanda (ICTR). These seven judges also constitute the Appeals Chamber of the ICTR. Each appeal is heard and decided by five judges.

The judges 1) develop rules and procedures of evidence; 2) confirm indictments; 3) hear testimony and legal arguments, 4) decide on the innocence or the guilt of the accused and pass sentence 

Structure of the International Criminal Court (ICC)

ICC is not a UN organ, Court can decide to sit elsewhere, Can only deal with crimes that occur after it comes into force

ICC will have a Prosecutor; an Adjudicative organ (pre-Trial, Trial and Appeals Divisons) and an administrative unit – will be located in the Hague

States Parties Assembly – those states who have signed and ratified the treaty are full members with voting privileges, while those who have signed but not ratified have observor status

Prosecutor funcitons like ad hoc tribunals; is elected by the states parties; holds office for nine years and is not elegible for re-election; Registrar will hold office for five years and is elegible for reelection once; Registry has same basic units as ad hoc trbs

Court will have 18 judges, but this number may be increased; they are to be elected by states parties from lists submitted by any party taking into account various legal systems, geographical distribution; gender representation; diverse legal specializations; no two judges may be of the state nationality; will serve nine yearsand will not be elegible for re-election

Judges can be removed by 2/3 majority vote of assembly of states parties, while prosecutors can be removed by a simple majority

Rules of procedure and evidence must be approved by 2/3 majority in assembly of states parties, but can be proposed by the prosecutor, any state party, or the judges

I. ICC Substantive Jurisdiction

The ICC will have the power to try only natural persons over 18 at time of crime; only deals with war crimes, genocide and crimes against humanity; it does have jurisdiction over the crime of aggression, but only after the parties adopt a definition of it and conditions for the court’s jurisdictions

elements of crimes can be proposed by a) any state party, b) judges acting as absolute majority, c) prosecutor; and must be adopted by 2/3 of assembly of states parties

Limits/Conditions for Jurisdiction

Has jurisdiction only over events arising after July 1, 2002.  However, if a country ratified the treaty after that date, the ICC only has jurisdiction for that country beginning with its ratification date

For crimes committed prior to these times, states may exercise universal jurisdiction and special ad hoc courts may be set up (as in cambodia)

Not clear what happens to crimes that begin before 7/1/02 and continue, such as disappearances – not addressed

States are not obligated to surrender third party nationals to the ICC if so requested – they may refuse on grounds that they have a pre-existing agreement not to do so – this does not make the wanted persons immune from prosecution, but simply expresses deference to the local courts

UN is supposed to waive immunity for personnel who have been accused

Prosecutor is the most critical part of ICC because of the potentially limitless number of cases that might be investigated; has a degree of independence and enforcement powers that states have traditionally been reluctant to give to an international organization

Prosecutor is supposed to “establish the truth” in investigations and “investigate incriminating and exonerating circumstances equally

Except where the UNSC refers cases to it, the ICC may only exercise jurisdiction if 

1)the state on whose territory the offense occurred is a party to the Statute or

2)the state of which the accused is a national is a party to the Statute

A case will be inadmissable where a state having jurisdiction over the crime is investigating or prosecuting the case or has declined to prosecute, unless the state is unwilling or unable genuinely to carry out the prosecution; states can also request deferrals of action, which might cause delays

Prosecutor has to get consent of pre-trial chamber to proceed with investigation

the UNSC can request the proseutor not to pursue a case using its chapter 7 powers, but can only delay for 12 months – can renew this

V. Jurisdiction of Tribunals

Sources of international law – 1) international treaties/conventions, 2) international custom as evidence of a general practice accepted as law – adhered to out of a sense of legal obligation – also means it is binding on all nations regardless of whether they signed on – example – Universal Declaration of Human Rights / the geneva Conventions are because states that have not signed them are still considered to be bound by them, 3) general principles of law recognized by civilized nations, such as:

Principles of legality – 1) nullum crimen sine lege – no crime without law, 2) nulla poena sine lege – no punishment without law

4) judicial decisions

Types of Law at Issue

International human rights laws – rights of the person vis a vis their own govt

International humanitarian law – laws regarding crimes during times of war

International criminal law – assigns criminal responsibility for serious violations of internartional law – a) to what extent does the law provide for criminal responbility; b) to what extent does the law obligate some or all states to take action to enforce the law or allow for the use of international tribunals

A violation of international law becomes an international crime if the international community intends to hold individuals accountable – not all violations of inter. Humanitarian or human rights laws are criminalized 

war crimes, crimes against humanity and genocide are because of their seriousness - Other types of human rights have not been criminalized

Previously 1) int law concerned relations among states, 2) individuals were hardly protected at all, and 3) internal sovereignty was one of the most imp norms in IR – Act of State doctrine in US Supreme Court jurisprudence

Why the move toward criminalization – 1) increasing importance of humanitarian issues (e.g., Red Cross) – WW1 5% of victims were civilians; WW2 – 48%; Korea 84%; Vietnam 90% / Holocaust

2)the rights of the individual (first soldiers and later civilians)

3)setting aside sovereignty - Individual responsibility for war crimes derived from the freedom of states to prosecute individuals for acts contrary to laws and customs of war - Got rid of the act of state immunity which made it possible to try even heads of state for war crimes

The Nuremberg Tribunal held that, “The very essence of the Charter is that individuals have international duties which transcend the national obligations of obedience imposed by the individual state.  He who violates the laws of war cannot obtain immunity while acting in pursuance of the authority of the state, if the state in authorizing action moves outside its competence in international law”, quoted in Sunga p. 29

Chapeau – covering element – those criteria that when met make the crime an international crime.

Genocide

1. The International Tribunal shall have the power to prosecute persons committing genocide as defined in paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

     (a) killing members of the group; 

     (b) causing serious bodily or mental harm to members of the group; 

     (c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; 

     (d) imposing measures intended to prevent births within the group; 

     (e) forcibly transferring children of the group to another group. 

3. The following acts shall be punishable:

     (a) genocide; 

     (b) conspiracy to commit genocide; 

     (c) direct and public incitement to commit genocide; 

     (d) attempt to commit genocide; 

     (e) complicity in genocide. 

Individual responsibility and genocide – the 1948 Genocide Convetnion has codified the crime, responsibility of individuals and other aspects of the law to a much greater extent than other humanitarian crimes

Genocide is an international crime regardless of whether it was committed in peace or war; provides for individual responsibility; does not require the annihilation of the whole group – must be substantial numbers

Groups Protected by the Convention

1) national groups – comes from European term of national minorities – groups within states that did not have their own state – a community marked by distinct historical and cultural links and features 

2) racial groups – seem to be defined by the possession of unique hereditary features, often although not always identified with a geographical region / yet scientifically race is almost useless – we cannot biologically organize people into different groups based on possession of certain racial characteristics – we tend to use the term as a shorthand for social groups that may be marked by some appearance differences

3) ethnical groups – very similar to race – significant overlap – some argue that there is more of a cultural element to ethnicity

4) religious groups – some states argued religious groups should be left out because one was free to join or leave them / identifying a religious group means identifying and defining a religion

In The Prosecutor v. Jean Paul Akayesu, Trial Chamber 1 argued that all “stable and permanent” groups were protected within the meaning of the Genocide Convention and the ICTR Charter.  The judges wrote:

“On reading through the travaux préparatoires of the Genocide Convention, it appears that the crime of genocide was allegedly perceived as targeting only “stable” groups, constituted in a permanent fashion and membership of which is determined by birth, with the exclusion of the more “mobile” groups which one joins through individual voluntary commitment, such as political and economic groups.”  P516

In The Prosecutor v Clement Kayishema and Obed Ruzindana, the Trial Chamber of Judge Sekule ruled that the Tutsi constituted an ethnic group because they were politically and legally defined as such by the Rwandan government – what matters is the labeling by those doing the killing  P522

The Krstic opinion holds that, “ stigmatisation of the group, notably by the perpetrators of the crime, on the basis of its perceived national, ethnical, racial or religious characteristics” is sufficient to establish that a targeted population qualifies under the Genocide Convention definition.  The Krstic judgment also alludes to the need for sensitivity to socio-historic context.  P557

Physical Element / Actus Reus

there is an exhaustive list of acts of genocide that aim to further the goal of destroying the group (strong physical connotation – economic or cultural destruction would not qualify alone)

three of the acts demand that a result be shown (destruction, etc.), while two do not – measures "intended" to prevent births and deliberately inflicting conditions calculated to bring about destruction

1) killing

could be acts of commission or omission where someone fails to do something, as when Kambanda failed to take steps to protect children in danger

2) causing serious bodily or mental harm – physical harm need not be permanent / rape is now recognized as a type of action that causes serious bodily and mental harm and is intended to bring about the destruction of the group – see Akayesu para 731

3) deliberately inflicting conditions calculated to destroy the group – withholding of food, expulsion from homes, denial of medical care

4) imposing measures intended to prevent births – again a result need not be shown

5) forcibly transferring children  

what is excluded – 1) cultural genocide, 2) ethnic cleansing 3) ecocide, apartheid,

Mental Element / Mens Rea

consists of knowledge & intent

1) knowledge – meaning awareness that a circumstance exists or that a consequence will occur in the ordinary course of events / ICTY has talked about the knowledge of the accused of the wider context in which his act occurs / have to have knowledge or awareness of the ultimate objective, not knowledge of every element of the plan

2) intent - ICTY/ICTR have said the individual must have the special intent (dolus specialis) to destroy; if he helps others who have the intent, knowing they have it, but does not have the intent himself, he is guilty of complicity to commit genocide

Intent can be determined through verbal or written orders; the labeling of a protected group as an enemy of the state or massive acts of destruction would help prove / context of the crime is key too

negligence does not meet the intent requirement, but an act of omission may still be performed intentionally

From Jelisic P.51, July 2001, the ICTY found that it could not prove the special intent because

First, it said that there was not sufficient evidence to show that he was acting pursuant to a plan created by superior authorities to accomplish that end, and, second, that even if he could be regarded as capable of committing genocide as a single perpetrator – which the Chamber thought “theoretically possible” – the evidence did not support the conclusion that he did so beyond a reasonable doubt.”

meaning of in whole or in part – what is the threshold – one murder is part of a plan would qualify; also even with the turks, Nazis and hutus, they intended to destroy only a specific part of the group, within their area of control, and not the diaspora, so their visions was even limited

Krstic P590 The Trial Chamber is thus left with a margin of discretion in assessing what is destruction “in part” of the group. But it must exercise its discretionary power in a spirit consonant with the object and purpose of the Convention which is to criminalise specified conduct directed against the existence of protected groups , as such. The Trial Chamber is therefore of the opinion that the intent to destroy a group, even if only in part, means seeking to destroy a distinct part of the group as opposed to an accumulation of isolated individuals within it. Although the perpetrators of genocide need not seek to destroy the entire group protected by the Convention, they must view the part of the group they wish to destroy as a distinct entity which must be eliminated as such. A campaign resulting in the killings, in different places spread over a broad geographical area, of a finite number of members of a protected group might not thus qualify as genocide, despite the high total number of casualties, because it would not show an intent by the perpetrators to target the very existence of the group as such. Conversely, the killing of all members of the part of a group located within a small geographical area, although resulting in a lesser number of victims, would qualify as genocide if carried out with the intent to destroy the part of the group as such located in this small geographical area. Indeed, the physical destruction may target only a part of the geographically limited part of the larger group because the perpetrators of the genocide regard the intended destruction as sufficient to annihilate the group as a distinct entity in the geographic area at issue. In this regard, it is important to bear in mind the total context in which the physical destruction is carried out.

Other acts of Genocide

1)conspiracy (comes from Latin meaning to breathe together) / when several individuals get toether to plan a crime / can be committed even if the principal offense never takes place / someone can be charged with both conspiracy and the actual act

2)direct and public incitement (incitement in private is complicity) / does not matter if the incitement is successful or not / often have to wade through ambiguous language because often the words are meant to disguise (“get to work”)

3)attempt – no need to worry about prosecuting such crimes after a genocide has taken place / must show something beyone mere preparation to actual carrying out of acts designed to achieve the goal (Rome Statute – attempt occurs when the person “commences its execution by means of a substantial step)

4)complicity – according to the two tribunals statutes it means, “planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation, or execution of a crime” within the tribunals jurisdiction – covers all crimes not just genocide

ICTY judges have argued that criminal participation must have a direct and substantial effect on the commission of the offense / do not have to be present, but also can be present and this may not be enough / although sometimes failure to intervene can be a crime, especially the more power one has

Complicity must involve knowing the purposes of one’s actions and their relationship to the criminal offense

Even more difficult to prove in the case of command responsibility where the allegation is that negligence resulted in the crime, but in genocide one must have an intent as well, so reconciling ignorance and intent is difficult

Crimes Against Humanity

ICTY statute states” The International Tribunal shall have the power to prosecute persons responsible for the following crimes when committed in armed conflict, whether international or internal in character, and directed against any civilian population:

     (a) murder; 

     (b) extermination; 

     (c) enslavement; 

     (d) deportation; 

     (e) imprisonment; 

     (f) torture; 

     (g) rape; 

     (h) persecutions on political, racial and religious grounds; 

(i) other inhumane acts.”

ICTR statute reads, “The International Tribunal for Rwanda shall have the power to prosecute persons responsible for the following crimes when committed as part of a widespread or systematic attack against any civilian population on national, political, ethnic, racial or religious grounds:” and lists the same crimes

ICC “1. For the purpose of this Statute, ‘crime against humanity’ means any of the following acts when committed as part of a widespread or systematic attack

directed against any civilian population, with knowledge of the attack:
(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of

fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in paragraph

3, or other grounds that are universally recognized as impermissible under international law, in connection with any act referred to in this paragraph

or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great

suffering, or serious injury to body or to mental or physical health.

For further definitions of these terms, see

http://www2.icc-cpi.int/NR/rdonlyres/EA9AEFF7-5752-4F84-BE94-0A655EB30E16/0/Rome_Statute_English.pdf
What makes an act a crime against humanity and what makes an individual responsible?

CHAPEAU

A) One important issue is whether a crime against humanity requires a connection between the crime and an armed conflict; 1) most states have in their national laws a connection with armed conflict, but some do not 2) ICTY statute maintains the nexus (but this may be coincidental with the fact that wars have been ongoing all the time anyways), 3) the Rwandan one does not, 4) ICC statute drops the nexus – the general trend is to drop the required nexus

B) Is there a requirement that the crimes must be large or systematic in their scope

The ICTY only requires that the acts be “directed against any civilian population”, while the ICTR stipulates that they be part of a “widespread or systematic attack against any civilian population” although a single act could be part of it if it were part of a larger campaign – more demanding standard at the ICTR

their differences may well reflect the fact the Security Council tailored the statutes to fit the conflicts, according to Bassiouni

ICC Statute requires that they be widespread or systematic attack against any civilian population

it could be a single individual such as a leader if the goal was to terrorize an entire population ; the accused must also have an awareness of the policy/goal of the acts

C) A discriminatory intent is possible as there are some crimes, persecution [based on political, racial or religious grounds], that entail such motives, but it is not required for others such as murder; the ICTR statute however does require a discriminatory intent for all CAH, although this a minority position in international law – according to Tadic July 1999 appeal, not all CAH have to hav discriminatory intent

ICTY says that only the crime of persecution requires that a discriminatory intent be proven

D) Does a state have to organize the CAH, or can it be some other entity? – neither ICTY nor ICTR statutes require state planning / terrorist groups, paramilitaries, those claiming control over land but who are not a de jure state; 

how far up the state structure does the plan have to go; how much responsibility does the state have for failing to stop popular uprisings against a group within society

"widespread and systematic" are meant to suggest such premeditated action, as opposed to spontaneous mob violence; also coordinated action that seems to assume a state apparatus

we might eventually include private groups working for private gains like criminal syndicates that terrorise populations – Bassiouni argues that CAH should be extended to non state groups when their conduct manifests an express or implied policy

argues we have to distinguish between CAH and mass victimization (e.g., serial killers other large scale violence that are properly domestic crimes

E) What acts constitute CAH – they have gradually been added, but typically include those mentioned in ad hoc tribunal statutes – murder, enslavement, deportation, imprionsment, torture, rape, other inhumane or inhuman acts – have to be something which severly damages mental or physical functioning – ICC includes aprtheid, disappearances 

persecution includes a broad range of severe acts with discriminatory intent – since the term is so vague it is critical to be aware of the possibility of  nullum crimen sine lege – Bassiuni argues that persecution is not a crime in many national systems and that it is not an international crime unless it is the basis for other crimes

According to ICC, Article 7, persecution means, "the intentional and severe deprivation of fundamental rights contrary to international law by reason of the identity of the group or collectivity" – political, racial, national, ethnic, cultural, religious, gender

ICTY has defined “other inhumane acts” as those that are at least as heinous as those already enumerated, and specify, forcing a family to watch other family members being killed, house burned down; ICTR has mentioned forced nudity and parading

States have sought to limit what is meant by crimes against humanity by arguing that mass murder, without the special elements of CAH (mass and/or coordinated action); and other actions that do have the latter element, but do not assault the health, welfare, dignity, etc. of the individual (e.g., suppression of political rights)

Also, regarding torture as a crime against humanity

In US there is the Alien Tort Claims Act which allows US courts to weigh into these matters if 

1) the plaintiff is an alient;

2) the defendant is responsible for a tort, (accused hs to be in US to be served w/ papers) and 

3) the tort violates the law of nations or a treaty to which the US is a party (e.g., torture, piracy); Torture Victim Protection Act of 1992 

Tort law is the name given to a body of law that addresses, and provides remedies for, civil wrongs not arising out of contractual obligations

never really used until 1980; US has also enacted a Torture Victims Protection Act which allows for suits by torture victims who have been tortured by another government and where they have exhausted all legal remedies in that country – allows for suits by US citizens

War Crimes

Sources of international humanitarian law

1. Hague conventions – 1899 & 1907 – prohibited certain kinds of warfare, weapons, discussed neutrality, etc. – later there were the 1929 Geneva Laws on the treatment of the wounded and sick and POWs – these conventions had few if any penal provisions

2.Nuremberg Charter

Violations of the laws or customs of war which include, but are not limited to, murder, ill-treatment or deportation to slave labor or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns, or villages, or devastation not justified by military necessity. 

3. Geneva Conventions of 1949 – 1) wounded and sick armed forces on land; 2) wounded and sick forces at sea/shipwrecks; 3) prisoners of war = these three built on the earlier Hague and Geneva Conventions of the early 20th century; 4) treatment of civilians during war time  – requires humane treatment of civilians, prohibits taking of hostages, pillaging and reprisals

the fourth convention provided greater protections for civilians during war time – each conventions involves 1) application to all international conflicts regardless of whether war was declared, 2) elaboration of some principles for non-international armed conflict, 3) a list of grave breaches for which states were expected to enact legislation criminalizing and punishing such conduct

the conventions were supplemented in 1977 by two additional protocols – one on international armed conflict; the other on non international conflict; Protocol 1 elaborates, clarifies and expands war crimes while Protocol 2 offers new rules and protections for civil conflicts meeting a certain threshold

ICTY

Article 3 Violations of the laws or customs of war 

Grow out of Nuremberg Charter and Hague Conventions

The International Tribunal shall have the power to prosecute persons violating the laws or customs of war. Such violations shall include, but not be limited to:

     (a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering; 

     (b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity; 

     (c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings; 

     (d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic monuments and works of art

     and science; 

     (e) plunder of public or private property. 

rape was not explicitly prohibited in Hague Conventions, it did mention in Article 46, 1907, that "family honor and rights, the lives of persons, must be respected.

would be considered "inhuman treatment" under the fourth Geneva Convention 

ICTY Statute 

Article 2 Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or ordering to be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts against persons or property protected under the provisions of the relevant Geneva Convention:

     (a) wilful killing; 

     (b) torture or inhuman treatment, including biological experiments; 

     (c) wilfully causing great suffering or serious injury to body or health; 

     (d) extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly; 

     (e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

     (f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

     (g) unlawful deportation or transfer or unlawful confinement of a civilian; 

     (h) taking civilians as hostages. 

intl criminal law has adopted a cautious approach and criminalizes only certain acts against the person – characterized by the directness and gravity of their assualt, but also by the historical pedigree in WW2 – the acts have to involve specific types of assaults against a whole people, civilians in general, or during war time

in the case of the ICTY, the UN Statute says that it shall only deal with offenses that are without doubt part of customary international law – also, just because a regime passes a law making criminal activity legal, doesn’t relieve the state of its ogligations to the intl law

Issues in International War Crimes

1.definition of war

Geneva conventions apply in cases of a) declared war or other armed conflict, even if it is not recognizded as such – what level of hostilities are required – seemingly it could be any level of combat by armed forces, although not covert ones

Tadic decision – for there to be an international war, the forces of one side in an internal conflict would have to be controlled by a foreign government, such as participation in planning and supervision of operations

Much discussion has developed over when it is triggered in civil wars– depends on degree of organization of rebels; whether govt uses regular armed forces against them, recognized them as belligerents, submitted the dispute to the UN

Protocol II comes up with a higher threshold for meeting the definition of armed conflict – 1) two sets of armed forces, 2) responsible command, 3) sufficient control over territory

P2 also contains no provisions for criminalization of offenses or lists grave breahces

conventions and ICTY decisions have also required there to be a connection between the crimes and the conflict; the acts do not have to be systematic or massive as in CAH or genocide, each act however isolated is still a crime
also – note that the ICC charter sets out two sets of specific war crimes – one for international and one from civil war – but the detailed listing is almost exhaustive and so may leave loopholes

2.Who is protected and who is responsible

have to be a protected person – wounded, POW, civilian

Who is a combatant?/from Geneva Conventions  1) commanded by a person responsible for his subordinates; 2) having a fixed distinctive sign recognizable at a distance; [often not possible]3) carrying arms openly; [now considered by SOME to apply only when fighting is actually being carried out 4) conducting their operations in accordance with the laws and custom of war [internal disciplinary system is important

applies to all regular armies, militias, etc. – but often not all criteria are met, as in resistance or guerilla armies; those considered unlawful combatants can be short; lawful ones enjoy POW status

Martens Clause from Hague Convention and Geneva Protocol I, "civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience"

3. what is an appropriate target

military targets defined in Protocol 1 (Articles 51 and 52) as 'those objects which by their nature, location, use or purpose make effective contribution to military action as well as those whose total or partial destruction would offer a military advantage (Detter 283)

Protocol I prohibits area bombing like Hiroshima; attacks which might cause collateral civilian damage are outlawed unless outweighed by concrete and direct military advantage; food, hospitals; cultural objects; churches (But most obviously be for worship) are prohibited from attack

adjectives such as “unavoidable” or “imperative” and “clear” military necessity have been used to qualify this

reprisals are generally illegal; they mostly involve targeting civilians or taking otherwise prohibited actions – sometimes there can be suspensions of such international laws because of military necessity, but there has been difficulty defining what exactly that means, since all operations might contribute in some way to victory

ICTR

has jurisdiction under Common Article 3 of the Geneva Conventions and Protocol II

Common Article 3 of the Geneva Conventions requires parties to any armed conflict not of an international character to apply as a minimum certains standards to persons taking no active part in the hostilities – it applies to all parties to a conflict; it applies a minimal level, not the full set of protections in the Conventions

Common Article three criminalizes 1) murder, mutilation, cruel treatment and torture; 2) taking of hostages; 3) outrages on personal dignity; 4) extrajudicial sentencing and punishment

Protocol II expands these protections for people caught up in internal conflicts

ICTR as of 2000 had not convicted anyone of a Common Article 3 and Protocol II violation because the prosecutor had not shown the nexus between the individual actions and the armed conflict

It is not clear yet what minimum level of violence must occur before these provisions could be invoked

Doctrine of effective control

From Tadic Appellate decision 1999

137. In sum, the Appeals Chamber holds the view that international rules do not always require the same degree of control over armed groups or private individuals for the purpose of determining whether an individual not having the status of a State official

under internal legislation can be regarded as a de facto organ of the State. The extent of the requisite State control varies. Where the question at issue is whether a single private individual or a group that is not militarily organised has acted as a de facto State organ when performing a specific act, it is necessary to ascertain whether specific instructions concerning the commission of that particular act had been issued by that State to the individual or group in question; alternatively, it must be established whether the unlawful act had been publicly endorsed or approved ex post facto by the State at issue. By contrast, control by a State over subordinate armed forces or militias or paramilitary units may be of an overall character (and must comprise more than the mere provision of financial assistance or military equipment or training). This requirement, however, does not go so far as to include the issuing of specific orders by the State, or its direction of each individual operation. Under international law it is by no means necessary that the controlling authorities should plan all the operations of the units dependent on them, choose their targets, or give specific instructions concerning the conduct of military operations and any alleged violations of international humanitarian law. The control required by international law may be deemed to exist when a State (or, in the context of an armed conflict, the Party to the conflict) has a role in organising, coordinating or planning the military actions of the military group, in addition to financing, training and equipping or providing operational support to that group. Acts performed by the group or members thereof may be regarded as acts of de facto State organs regardless of any specific instruction by the controlling State concerning the commission of each of those acts.

145. In the light of the above discussion, the following conclusion may be safely reached. In the case at issue, given that the Bosnian Serb armed forces constituted a "military organization", the control of the FRY authorities over these armed forces required by international law for considering the armed conflict to be international was overall control going beyond the mere financing and equipping of such forces and involving also participation in the planning and supervision of military operations. By contrast, international rules do not require that such control should extend to the issuance of specific orders or instructions relating to single military actions, whether or not such actions were contrary to international humanitarian law.

Nicaragua vs. US

Trial Procedures
ICTY and ICTR have primacy over national courts

1. Investigation and preparation of indictment

1. The Prosecutor shall initiate investigations ex-officio or on the basis of information 

obtained from any source, particularly from Governments, United Nations organs,

intergovernmental and non-governmental organisations. The Prosecutor shall assess the information received or obtained and decide whether there is sufficient basis to proceed.

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may, as appropriate, seek the assistance of the State authorities concerned.

The Tribunal can order a State, but not an individual to produce documents, but also has protections in place for the state’s national security interests

3. If questioned, the suspect shall be entitled to be assisted by counsel of his own choice, including the right to have legal assistance assigned to him without payment by him in any such case if he does not have sufficient means to pay for it, as well as to necessary translation into and from a language he speaks and understands.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment containing a concise statement of the facts and the crime or crimes with which the accused is charged under the Statute. The indictment shall be transmitted to a judge of the Trial Chamber.

Review of the indictment

1. The judge of the Trial Chamber to whom the indictment has been transmitted shall review it. If satisfied that a prima facie case has been established by the Prosecutor, he shall confirm the indictment. If not so satisfied, the indictment shall be dismissed. 

2. Upon confirmation of an indictment, the judge may, at the request of the Prosecutor, issue such orders and warrants for the arrest, detention, surrender or transfer of persons, and any other orders as may be required for the conduct of the trial.

2. Trial proceedings

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are conducted in accordance with the rules of procedure and evidence, with full respect for the rights of the accused and due regard for the protection of victims and witnesses.

2. A person against whom an indictment has been confirmed shall, pursuant to an order or an arrest warrant of the International Tribunal, be taken into custody, immediately informed of the charges against him and transferred to the International Tribunal. 

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are respected, confirm that the accused understands the indictment, and instruct the accused to enter a plea. The Trial Chamber shall then set the date for trial.

4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in accordance with its rules of procedure and evidence.

3. Judicial Decision Making

Judges draw up and update their own Rules of Procedure and Evidence

Ad hoc tribunals admit virtually any evidence, although it may exclude evidence if the need to ensure a fair trial substantially outweighs its probative value, which would include hearsay evidence and other uncorroborated evidence – same rules apply to appellate proceedings

judges take active role in questioning

Assessing guilt and punishment – chapeau and facts must be proven

What is the purpose of punishment and what effects do these purposes have on the larger goals of the tribunals

1) retribution; 2) deterrence; 3) rehabilitation; 4) restorative

Restorative justice – 1) crime is viewed as a conflict between individuals that results in an injury to them and the community; only secondarily as a violation against the state, 2) the aim of criminal justice should be to create peace by reconciling parties and repairing injuries; 3) criminal justice process should promote involvement by victims, accused and community to find solution

Sentencing

global sentence or count by count sentence

Many have sought more consistency in sentencing, but the AC has ruled out a hierarchy of crimes; a sentencing tariff, and even the notion that there may be two like cases; not interested in sentencing on a count by count basis

what determines punishment at ICTY

1)level of responsibility - Judges ruled in Tadic Appeal Jan, 2000 that his sentence was too excessive given his low rank in the command structure and ordered it reduced to 20 instead of 25 years

2)– some crimes worse than others? – from Tadic opinion 1/2000P. 69: “After full consideration , the Appeals Chamber takes the view that there is in law no distinction between the seriousness of a crime against humanity and that of a war crime. The Appeals Chamber finds no basis for such a distinction in the Statute or the Rules of the International Tribunal construed in accordance with customary international law; the authorized penalties are also the same, the level in any particular case being fixed by reference to the circumstances of the case”.

3) mitigating circumstances – guilty plea, cooperation, surrender

4) aggravating factors

Other Factors? 1) Judge’s background; experience; 2) politics

. reg sentence crimrank power numguil guiltyplea if verdict==1

      Source |       SS       df       MS              Number of obs =      67

-------------+------------------------------           F(  4,    62) =   19.36

       Model |  540647.536     4  135161.884           Prob > F      =  0.0000

    Residual |  432790.314    62  6980.48894           R-squared     =  0.5554

-------------+------------------------------           Adj R-squared =  0.5267

       Total |  973437.851    66  14749.0583           Root MSE      =  83.549

------------------------------------------------------------------------------

    sentence |      Coef.   Std. Err.      t    P>|t|     [95% Conf. Interval]

-------------+----------------------------------------------------------------

    crimrank |   120.6535   21.89442     5.51   0.000     76.88719    164.4198

       power |   37.53588   14.18547     2.65   0.010     9.179525    65.89224

     numguil |   11.59004   1.865874     6.21   0.000     7.860213    15.31987

  guiltyplea |  -16.56226   22.91848    -0.72   0.473    -62.37564    29.25111

       _cons |  -153.4303   51.32955    -2.99   0.004    -256.0366     -50.824

------------------------------------------------------------------------------

The ICC can impose restitution, fines and forfeiture.

4. Appeals

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from the Prosecutor on the following grounds:

     (a) an error on a question of law invalidating the decision; or 

     (b) an error of fact which has occasioned a miscarriage of justice. 

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

Where a new fact has been discovered which was not known at the time of the proceedings before the Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the decision, the convicted person or the Prosecutor may submit to the International Tribunal an application for review of the judgement.

Defendant has forever; OTP has one year after final judgment to appeal based on new facts that have come to light that could have changed the verdict – Rule 119 of Rules of Procedure and Evidence

AC has changed sentences for the following reasons: 1) changes in convictions, acquitals or the applicable mode of participation; 2) because of factual error relating to aggravating or mitigating circumstances; and 3) because the TC gave undue weight to aggravating or mitigating factors, Clark, 2008, 1703-1704

5. Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and evidence for the protection of victims and witnesses. Such protection measures shall include, but shall not be limited to, the conduct of in camera proceedings and the protection of the victim’s identity.

Equality of Arms?

A. Victor’s Justice and Inherent Bias of Tribunals?

1.Name of the ICTY, “The International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991”.

OTP resources and experience vs. defense resources and experience

2. can defense be independent from Registrar which works mainly for the judges - need to maintain independence for the office of defence counsel at the icc

3. states and the UN must fund these tribunals and their use of financial leverage might influence trials

B.Rights of the accused and Potential Problems

1. Equality of Arms

Tadic P52: “, the Appeals Chamber is of the view that under the Statute of the International Tribunal the principle of equality of arms must be given a more liberal interpretation than that normally upheld with regard to proceedings before domestic courts. This principle means that the Prosecution and the Defence must be equal before the Trial Chamber. It follows that the Chamber shall provide every practicable facility it is capable of granting under the Rules and Statute when faced with a request by a party for assistance in presenting its case.

In the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him; 

     (b) to have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing;  

     (c) to be tried without undue delay; 

     (d) to be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it; 

430 attorneys are listed by the ICTY as available – only have to be admitted to the Bar somewhere or be a professor of law, no experience being a trial lawyer is necessary / defendants pick their lawyers from a list of approved attorneys although Registar can still dictate to some extent / must have knowledge of english or french

     (e) to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; 

     (f) to have the free assistance of an interpreter if he cannot understand or speak the language used in the International Tribunal; 

     (g) not to be compelled to testify against himself or to confess guilt – during initial investigation you do not have a right to remain silent

2. All persons shall be equal before the International Tribunal.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the present Statute.

C. Problems with Govt Cooperation

1. Need for evidence from states to prove one’s innocense may not be forthcoming if the national govt refuses to release the info on nat. sec grounds 

2. one attorney in the Tadic case was found guilty of concealing evidence in order to protect higher ups in Bosnian Serbia and Sebia

3. political meddling ala Barayagwiza 

E.Other Concerns

1. double jeopardy concerns – Rules of P&E #119 – gives defense indefinite time and prosecutor one year to bring new evidence to tribunal after verdict

2. Judges develop their own ROPE; ICC ROPE voted by states parties needing 2/3 majority; any state party; the prosecutor or a majority of judges may propose ROPE

3. fee splitting

4. tribunals failure to reimburse for defense travel expenses

5. prosecutors are sometimes reluctant to deliver or delay delivery of exculpatory evidence

6. use of witness statements that cannot be cross-examined

7. use of the “objectively forseeable standard that lowers the mens rea element to something like recklessness or negligence

Actually the acquital rate for defendants at the ICTY is higher than it is in US federal courts, or French or German courts

The Individual in international law

A. Superior Responsibility Doctrine

What is the liability for superiors regarding what those under their command or influence do / if you fail to prevent or punish those who have broken the law / as opposed to direct participation / anyone with oversight, no matter how low the rank, can be a superior

No express provision regarding superior liability in the 1949 Geneva Conventions and so law in this area was dormant for many years until Additional Protocols to Geneva Conventions and then ICTY/ICTR
Article 7(2) of ICTY statue

[t]he fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.

First, it must be shown that an offense was committed.  Although a prosecutor must prove that the event occurred, it is not necessary for the subordinate(s) who committed the offense to actually have been convicted.  

Second, the accused must be shown to have exercised superior authority over those who carried out the offenses.  

Third, it must be proven that the superior knew or had reason to know that an offense had taken place or was about to occur.  

Fourth, it must be shown that the superior failed to take action to prevent or punish the perpetrators of the offenses.

1. De facto / de jure  

a) powers of influence & fear; b) capacity to issue orders

cannot cede one’s command responsibility/de jure powers by simply signing orders giving control to someone else - Yamashita

for militias, gangs and other non-state actors

Celebici 2/20/2001

193.The power or authority to prevent or to punish does not solely arise from de jure authority conferred through official appointment. In many contemporary conflicts, there may be only de facto, self-proclaimed governments and therefore de facto armies and paramilitary groups subordinate thereto. Command structure , organised hastily, may well be in disorder and primitive. To enforce the law in these circumstances requires a determination of accountability not only of individual offenders but of their commanders or other superiors who were, based on evidence , in control of them without, however, a formal commission or appointment. A tribunal could find itself powerless to enforce humanitarian law against de facto superiors if it only accepted as proof of command authority a formal letter of authority, despite the fact that the superiors acted at the relevant time with all the powers that would attach to an officially appointed superior or commander.

In general – from Celebici Trial Chamber P. 349: “It is submitted that the criminal responsibility of the superior will depend upon the degree and form of the control which he exercises and the means at his disposal to control his subordinates”

2. military vs. civilian

The Trial Chamber of the ICTY hearing the Celebici case (involving abuses committed in a Muslim-run detention facility in Bosnia during the 1992-1995 war) addressed in more detail why individuals in non-military positions possessing authority can be held liable.  It ruled that Article 7(3) of the ICTY statute regarding superior responsibility indicates that, “…its applicability extends beyond the responsibility of military commanders to also encompass political leaders and other civilian superiors in positions of authority.”
  

Could also be liable for action of your employees as in Musema case

3. Should have known vs. had reason to know

superior is responsible for suborindates he gives orders to and is strictly responsible if: 

1.he knew or should have known that the sub had committed or was about to commit the acts AND 2.he did not take necessary and reasonable measures to prevent the acts or punish the subord

should have known vs. had reason to know – commanders who are in possession of sufficient information to be on notice of subordinate criminal activity cannot escape liability by declaring ignoreance, even if ignorance of a specific crime is established

USSC Yamashita case affirmed strict responsibility – SL codified in Additional Protocol – which essentially means if you should have known, you knew and can be held liable – you have a duty to remain informed and if you don’t, you can be held liable

Celebici Appellate Ruling

226.Article 7(3) of the Statute is concerned with superior liability arising from failure to act in spite of knowledge. Neglect of a duty to acquire such knowledge , however, does not feature in the provision as a separate offence, and a superior is not therefore liable under the provision for such failures but only for failing to take necessary and reasonable measures to prevent or to punish. The Appeals Chamber takes it that the Prosecution seeks a finding that “reason to know” exists on the part of a commander if the latter is seriously negligent in his duty to obtain the relevant information. The point here should not be that knowledge may be presumed if a person fails in his duty to obtain the relevant information of a crime , but that it may be presumed if he had the means to obtain the knowledge but deliberately refrained from doing so. The Prosecution’s argument that a breach of the duty of a superior to remain constantly informed of his subordinates actions will necessarily result in criminal liability comes close to the imposition of criminal liability on a strict or negligence basis. It is however noted that although a commander’s failure to remain apprised of his subordinates’ action, or to set up a monitoring system may constitute a neglect of duty which results in liability within the military disciplinary framework, it will not necessarily result in criminal liability.

Prosecutor’s office wanted to argue that if all information is “knowable” because one is a superior, then the superior either knew, or if he did not, he was therefore, and (almost always then) necessarily derelict in his duties and therefore liable

The judges are saying that it is only possible to ascribe knowledge if the superior deliberately refrained from acquiring information

Celebici Trial Trial Chamber concluded that a superior may possess the mens rea required to incur criminal liability where: (1) he had actual knowledge, established through direct or circumstantial evidence, that his subordinates were committing or about to commit crimes referred to under Article 2 to 5 of the Statute, or (2) where he had in his possession information of a nature, which at the least, would put him on notice of the risk of such offences by indicating the need for additional investigation in order to ascertain whether such crimes were committed or were about to be committed by his subordinates.

386. It is, accordingly, the Trial Chamber’s view that, in the absence of direct evidence of the superior’s knowledge of the offences committed by his subordinates, such knowledge cannot be presumed, but must be established by way of circumstantial evidence. In determining whether a superior, despite pleas to the contrary, in fact must have possessed the requisite knowledge, the Trial Chamber may consider, inter alia, the following indicia, listed by the Commission of Experts in its Final Report:

     (a) The number of illegal acts;

     (b) The type of illegal acts;

     (c) The scope of illegal acts;

     (d) The time during which the illegal acts occurred;

     (e) The number and type of troops involved;

     (f) The logistics involved, if any;

     (g) The geographical location of the acts;

     (h) The widespread occurrence of the acts;

     (i) The tactical tempo of operations;

     (j) The modus operandi of similar illegal acts;

     (k) The officers and staff involved;

     (l) The location of the commander at the time. 413

Celebicic Appellate - 340 “As to the form of the information available to him, it may be written or oral, and does not need to have the form of specific reports submitted pursuant to a monitoring system. This information does not need to provide specific information about unlawful acts committed or about to be committed. For instance, a military commander who has received information that some of the soldiers under his command have a violent or unstable character, or have been drinking prior to being sent on a mission, may be considered as having the required knowledge”.

Must also take all actions within your material possibility to punish violations of the law

4. those not under your control

military commanders are also responsible for the actions of civilians in areas they occupy even though the civilians are not under their direct control according to the Hostage and High Command trials from World War II
these cases also held that a superior was responsible for actions of subs if the subs were given orders by the superior’s superior that he was unaware of

5. liability for the actions of your agents – doctrine of effective control

From Tadic Appellate decision 1999

137. In sum, the Appeals Chamber holds the view that international rules do not always require the same degree of control over armed groups or private individuals for the purpose of determining whether an individual not having the status of a State official

under internal legislation can be regarded as a de facto organ of the State. The extent of the requisite State control varies. Where the question at issue is whether a single private individual or a group that is not militarily organised has acted as a de facto State organ when performing a specific act, it is necessary to ascertain whether specific instructions concerning the commission of that particular act had been issued by that State to the individual or group in question; alternatively, it must be established whether the unlawful act had been publicly endorsed or approved ex post facto by the State at issue. By contrast, control by a State over subordinate armed forces or militias or paramilitary units may be of an overall character (and must comprise more than the mere provision of financial assistance or military equipment or training). This requirement, however, does not go so far as to include the issuing of specific orders by the State, or its direction of each individual operation. Under international law it is by no means necessary that the controlling authorities should plan all the operations of the units dependent on them, choose their targets, or give specific instructions concerning the conduct of military operations and any alleged violations of international humanitarian law. The control required by international law may be deemed to exist when a State (or, in the context of an armed conflict, the Party to the conflict) has a role in organising, coordinating or planning the military actions of the military group, in addition to financing, training and equipping or providing operational support to that group. Acts performed by the group or members thereof may be regarded as acts of de facto State organs regardless of any specific instruction by the controlling State concerning the commission of each of those acts.

145. In the light of the above discussion, the following conclusion may be safely reached. In the case at issue, given that the Bosnian Serb armed forces constituted a "military organization", the control of the FRY authorities over these armed forces required by international law for considering the armed conflict to be international was overall control going beyond the mere financing and equipping of such forces and involving also participation in the planning and supervision of military operations. By contrast, international rules do not require that such control should extend to the issuance of specific orders or instructions relating to single military actions, whether or not such actions were contrary to international humanitarian law.

Nicaragua vs. US

Joint Criminal Enterprise

Antecedents

At Nuremberg, and quoting from Bassiouni (384), "the tribunals held that organizations could be deemed criminal as a result of individual criminal responbility of its members.  Thereafter, individual members, on certain conditions, could be found guilty of participating in a criminal organization – intended to brand as criminal organizations like the SS

1) public activities of organization had to include one of the article 6 crimes, 2) majority of members must be volunteers, 3) majority of members must have knowledge or conscious of the criminal nature of the organizations activity

guilty by association, and guilty until proven innocent by virtue of group membership

Currently at tribunals

a) common design plan – where an individual enters into an agreement with others to commit criminal actions – to be found guilty of this sort of conduct for murder, e.g., , the Prosecution must show – 1) there was a common plan to kill the victim; 2) the defendant voluntarily participated in at least one aspect of this plan; and 3) that the defendant intended to assist in the commission of murder even if he did not himself perpetrate the killing (from Danner & Martinze 2005, p. 12)

b) second category of JCE involves “systems of ill-treatment”, mainly concentration camps – for this the Prosecution does not have to demonstrate a formal or informal plan, but rather adherence to a system of repression – must prove 1) system of organized repression; 2) active participation in this system by the accused; 3) knowledge of the nature of the system by the accused; and 4) the accused intent to further the system of repression

c) third category involves criminal acts that fall outside the common design – “if such acts are a natural and foreseeable consequence of the effecting of that common purpose” [from Tadic Appeals Chamber] – for example – while in the process of forcibly removing inhabitants of a village one may well expect violence and murder, even if such was not explicitly planned – lowers the relevant mental state from intention to recklessness 

The ICC treaty strikes a balance between common doctrine of conspiracy which makes it a crime for two or more individuals to plan a crime even if the crime is not committed, and civil law, where complicity involves furthering any actual criminal offense

It requires the commission of some overt act, presumably not necessarily criminal itself (perhaps purchasing guns) but does not require that the planned criminal act was actually committed

Possible Defenses

1.Following Orders

individuals are responsible if they knew or should have known that they were violating international law in carrying out the orders of the superior;  type of authority, military, civilian, or paramilitary does not affect one’s responsibility

2.ignorance

if they were unaware that what they were doing was illegal, they may be excused—protection against NCSL—despite old maxim that ignorance of the law is no excuse

the complxity and remoteness of int law would admit exceptions to this rule – so what is a patently illegal order and what obligations are incumbent on the individual to determine the illegality of an order

3.Duress  - does the accused lack a moral choice in committing the act 

Duress is a defense if the individual can show that 1) an immediate threat to his life or physical well-being [or perhaps that of another] if he did not carry out the orders; 2) no adequate way to avert the threatened evil; 3) the crime committed was not disproportionate to the threatened evil; and 4) that he did not voluntarily bring about the situation

In Erdemovic the ICTY majority found that duress should only be considered at sentencing and that the most important principle is to provide protections to the innocent, but a dissenting minority said it should be used in assessing guilt as well

…while the complete defence based on moral duress and/or a state of necessity stemming from superior orders is not ruled out absolutely, its conditions of application are particularly strict. They must be sought not only in the very existence of a superior order - which must first be proven - but also and especially in the circumstances characterising how the order was given and how it was received. Erdemovic Trial 11/29/96, P. 19

4. Necessity and force majeure defenses involve cases where the individual finds himself in circumstances not of his own creation and has to choose between a legal duty not to commit the crime and the need to avoid imminent harm – classic example – stuck in a lifeboat where not all can fit

This defense is acceptable provided that the value protected is proportional to that loss and the defendant has no other choice

Other defenses include 5) mental disease or defect that destroys ability to tell right from wrong; 6) forced intoxication

The International Criminal Court

The international community envisioned an international criminal court since after WW2; the Genocide and Apartheid conventions envision international tribunals, but it is not until the end of the Cold War that real progress is made

1989 – UN General Assembly takes up the issue in response to Trinidad and Tobago’s request to create one primarily to deal with narcotics trafficking and terrorism; GA aksed the International Law Commission to begin work on a draft statute; the Yugoslavia conflict expedites work on this

the ILC reported a draft statute and then from March 1996-April 1998 a prepatory committee met to consider the ILC’s recommendations and then transmitted its work to the diplomatic conference meeting in Rome in August of 1998

The Rome delegates voted 120-7 (21 abstentions) in favor of the treaty; the ICC will come into existence once 60 states have ratified it andwill be an independent body with jurisdiction over serious international crimes – US did not sign until 2000, but still has not ratified it

ICC is not a UN organ, Court can decide to sit elsewhere, Can only deal with crimes that occur after it comes into force

ICC will have a Prosecutor; an Adjudicative organ (pre-Trial, Trial and Appeals Divisons) and an administrative unit – will be located in the Hague

States Parties Assembly – those states who have signed and ratified the treaty are full members with voting privileges, while those who have signed but not ratified have observor status

Prosecutor funcitons like ad hoc tribunals; is elected by the states parties; holds office for nine years and is not elegible for re-election; Registrar will hold office for five years and is elegible for reelection once; Registry has same basic units as ad hoc trbs

Prosecutor is the most critical part of ICC because of the potentially limitless number of cases that might be investigated; has a degree of independence and enforcement powers that states have traditionally been reluctant to give to an international organization

OTP has an office of Jurisdiction, Complementarity and Cooperation; and Investigative Division and a Prosecution Division – most importantly, the job of the Prosecutor is to “establish the truth” and must investigate all incriminating and exonerating evidence and provide all to the court – has a budget of about 4 million euros initially

Prosecutor is supposed to “establish the truth” in investigations and “investigate incriminating and exonerating circumstances equally – has a budget of about 4 million euros initially

Court will have 18 judges, but this number may be increased; they are to be elected by states parties from lists submitted by any party taking into account various legal systems, geographical distribution; gender representation; diverse legal specializations; no two judges may be of the state nationality; will serve nine yearsand will not be elegible for re-election

Judges can be removed by 2/3 majority vote of assembly of states parties, while prosecutors can be removed by a simple majority

Rules of procedure and evidence must be approved by 2/3 majority in assembly of states parties, but can be proposed by the prosecutor, any state party, or the judges

Verdicts and Sentencing may be set up in two stages – judges can hold additional hearing to determine punishment – meaximum penalty is 30 years or in exceptional cases, life; fines are possible, as well as forfeiture of property

Punishment reflects gravity of crime and individual circumstances of accused – are supposed to give a sentence for each count, and a joint sentence for all guilty counts

No plea bargaining either

Victims can make representations to the pre trial chambers – there also a Trust Fund for reparations set up for the victims

ICC Substantive Jurisdiction

The ICC will have the power to try only natural persons over 18 at time of crime; only deals with war crimes, genocide and crimes against humanity (not drug trafficking and terrorism, although these could be added later); it does have jurisdiction over the crime of aggression, but only after the parties adopt a definition of it and conditions for the court’s jurisdictions

Crimes – 1) genocide – identical to icty/ictr, 2) CAH – have to be committed as part of a widespread attack against any civilian population and includes forced disappearances, apartheid – meaning institutionalized discrimination, 3) war crimes for both internal and international wars / defines internal wars and excludes isolated acts of domestic unrest 

elements of crimes can be proposed by a) any state party, b) judges acting as absolute majority, c) prosecutor; and must be adopted by 2/3 of assembly of states parties

States parties can opt out of the war crimes part for seven years after the treaty enters into force for that nation

II. Limits/Conditions for Jurisdiction

What factors determine when the ICC Prosecutor will initiate an investigation or issue indictments?

Jurisdiction issues concern whether the ICC has the right to hear a case in terms of its subject, time, space and persons accused, and admissibility issues concern the issue of whether the ICC should get involved given its jurisdiction

Has jurisdiction only over events arising after July 1, 2002.  However, if a country ratified the treaty after that date, the ICC only has jurisdiction for that country beginning with its ratification date

For crimes committed prior to these times, states may exercise universal jurisdiction and special ad hoc courts may be set up (as in cambodia)

UN is supposed to waive immunity for personnel who have been accused

1) Except where the UNSC refers cases to it, the ICC may only exercise jurisdiction if 

a)the state on whose territory the offense occurred is a party to the Statute or

b)the state of which the accused is a national is a party to the Statute

2)A case will be inadmissable where a state having jurisdiction over the crime is investigating or prosecuting the case or has declined to prosecute, unless the state is unwilling or unable genuinely to carry out the prosecution; states can also request deferrals of action

In order to determine whether a state is genuinely unwilling to prosecute a case the Court will examine whether

a) The proceedings were undertaken to shield someone from prosecution

b) There has been an unjustified delay that is inconsistent with an intent to bring the person to justice

c) The proceedings were not conducted impartially or independently, or in a manner that is inconsistent with an intent to bring someone to justice

In the case of the first case regarding the Congo, even though the Congo was prosecuting the individual for cah and genocide, the ICC ruled it had jurisdiction because the Congo was not prosecuting him for enlistment of child soldiers

In order to determine whether a state is unable to prosecute, the Court will look at whether there has been a substantial collapse of the judicial system or if a state is unable to obtain the necessary evidence and testimony needed for a trial

The problem with the latter is that if the state is willing, but unable to prosecute, it is unlikely that the ICC will be in any better position to obtain the arrest of the suspects, although its involvement may be needed to spur the efforts of others

3) Prosecutor has to get consent of pre-trial chamber to proceed with investigation

4) Still the UNSC can request the proseutor not to pursue a case using its chapter 7 powers, but can only delay for 12 months – can renew this

Other Issues Affecting Jurisdiction & Admissability
1) The ICC statute also envisions that crimes must be of sufficient gravity to prosecute – has to be systematic or large scale and the “social alarm” that the crimes cause (e.g., enlistment of child soldiers); a pre-trial chamber has also said that the involvement by senior leaders was critical in determining gravity

2)self referral - The first three cases brought before the ICC involving northern Uganda, eastern Congo and CAR were all self-referrals by states asking ICC to investigate alleged war crimes committed by rebel forces

However it is clear the the prosecutor must have encouraged this as the legal reasoning certainly bears the hallmarks of ICC reasoning, and most especially, the states would not have likely referred a case involving crimes committed in their country if they did not have assurances that they themselves would not be held accountable

This latter point also suggests that there may be problems in the future with one-sided investigations that exclude regime leaders who refer issues to the ICC

Also, by getting states to refer cases to the ICC, the prosecutor avoids the issue of making decision based on his own criteria

Self referral also goes against the spirit of the treaty which is to rely on states to prosecute their own first before resorting to the ICC

3)funding that comes from states through UN and through voluntary contributions; states also provide evidence and suspects; cannot do a whole lot if there is non compliance; states may expressly deny evidence related to national security according to ICC statute

4)NGO’s – can put pressure on prosecutor and on states to turn over evidence and suspects

US policy toward ICC 
– 1) first have sought to obtain exemptions for all UN forces from the jurisdiction of the ICC through a series of UNSC resolutions that allowed for exemption annually for a year, but these stopped in 2004 after Abu Ghraib

2) insistence on bilateral immunity agreements to exempt US citizens so that other countries agree to never transfer them to the ICC, and citizens of other countries whom the US military and CIA employ – Article 98 agreements
3) American Service Member’s Protection Act – prohibits military assistance to countries that have ratified the Rome Treaty unless they have signed an agreement to exempt US citizens from Court procedures

In the words of Robert Jackson, chief prosecutor at Nuremberg, “The wrongs which we seek to condemn and punish have been so calculated, so malignant and so devastating that civilization cannot tolerate their being ignored because it cannot survive their being repeated."
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