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In this article, we analyze how pluralistic, competitive, and conflictual
interest group amicus curiae participation is in the U.S. Supreme Court.
Examining participating organizations and briefs during the 1995 term,
we address three inquiries. First, we scrutinize the types of organized inter-
ests who participate as amici curiae. We find that the Court is open to a
wide array of interests and that particular types of groups do not dominate
amicus activity. Second, we analyze the frequency with which amici file briefs
on opposing sides of dispute. We reveal few strict patterns of competition,
suggesting that Supreme Court cases are salient to a diverse spectrum of
interest groups, many of which are not usually thought of as being in
competition with one another. Third, we investigate how often and which
amici directly cite one another for purposes of invalidating each other’s
argumentation. While amici have a great deal of opportunity for this form
of direct conflict, it is surprisingly rare. Nonetheless, when amici engage
in this express form of discord, they play a clear role in shaping the flow
of information at the Court.
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INTRODUCTION

Interest groups pursue their goals in a variety of venues, including
the courts. From testifying at judicial nomination hearings (e.g., Caldeira,
Hojnacki, and Wright 2000) to case sponsorship (e.g., Wasby 1995), interest
groups are an ever-present force in the judicial arena.! Arguably, the primary
judicial tool at the disposal of groups is the amicus curiae brief (Epstein 1991;
Scheppele and Walker 1991, 162). In recent years, amici curiae have parti-
cipated in over 80 percent of cases heard on the merits in the U.S. Supreme
Court (Kearney and Merrill 2000; Wohl 1996). Far from its literal translation,
however, these “friends of the court” are hardly neutral third parties. Instead,
amicus participants act as advocates for the parties, urging the courts to rule
in favor of one party over another (Krislov 1963). In this sense, organized
interests are a meaningful part of the adversarial system that is American
jurisprudence in which parties make their cases to judges advocating for
divergent applications of the law.”

Scholars studying amicus participation in the Supreme Court have taken
a variety of approaches. Most commonly they have focused on whether
this method of participation influences litigation success (e.g., Collins 2004;
Ivers and O’Connor 1987; Kearney and Merrill 2000; McGuire 1990, 1995;
O’Connor and Epstein 1982; Puro 1971; Segal 1988; Songer and Sheehan
1993) or the content of the Court’s opinions (e.g., Behuniak-Long 1991;
Ennis 1984; Kearney and Merrill 2000; Kolbert 1989; O’Connor and Epstein
1983a; Samuels 2004; Spriggs and Wahlbeck 1997; Sungaila 1999). Here, we
focus on what is perhaps the most underdeveloped aspect of the literature
on amicus participation—determining how pluralistic, competitive, and
conflictual amicus participation is in the Court (Bradley and Gardner 1985;
Caldeira and Wright 1990; Kuersten and Jagemann 2000; O’Connor and
Epstein 1983b). By pluralistic, we mean that, not only do organized interests
represent various segments of society (e.g., corporations and unions), but
also that these distinct groups have an opportunity to influence public policy.
It is useful to distinguish pluralist perspectives of interest groups from elitist
views of interest representation in which institutions and businesses dominate
lobbying activity (e.g., Salisbury 1984; Schattschneider 1960). For pluralists,
competition between diverse groups prevents one organized interest from

1. In addition to these methods of participation in the judiciary, groups may also pursue
planned litigation campaigns (e.g., Wasby 1995), act as intervenors (e.g., Lowman 1992), and
seek to influence the Court by authoring law review articles favorable to their causes (e.g.,
Epstein 1985).

2. We use the term “organized interests” in a very broad sense. Included are businesses,
trade and labor organizations, public interest law firms, governments, unions, and the
like (Caldeira and Wright 1990). As such, we adopt Schlozman and Tierney’s (1986, 11) view that

organized interests are a “variety of organizations that seek joint ends through political action.”
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dominating the political arena, thus moderating public policy (e.g., Dahl
1961; Truman 1951). For elitists, the dominance of particular types of groups
who represent moneyed interests—namely corporate and institutional
organizations—reflects underlying biases in the political system (Schatt-
schneider 1960). In this article, we add to our understanding of interest group
participation by examining whether the interest group choir heard in the
Supreme Court is more consistent with a pluralist or elitist viewpoint.” In
addition, by analyzing competition and conflict between the amici, we shed
new light on how amici vie with one another in their attempts to influence
the Court’s policy outputs.

Investigating the pluralist or elitist nature of interest group involvement
in the Court, as well as the levels of competition and conflict between the
amici, is significant for a number of reasons. First, such an analysis speaks
directly to the ability of interest groups to overcome intrinsic biases in the
American political system. In particular, it has been noted that one of the
primary reasons groups turn to the judicial arena is due to a lack of access
to more traditional venues of influence, such as the legislative and executive
branches (e.g., Cortner 1968; Vose 1955). Whereas admittance into the
elected branches of government requires a great deal of political resources
(e.g., money, professional lobbyists), no such barriers exist in the judicial
branch; rather, the key resources required in the courts are legal (e.g.,
attorneys), and not political, in nature. For example, it is well established
that, absent a geographic connection to a district, a prerequisite to gaining
access to Congress is campaign donations (e.g., Berry 1997, 151; Wright 1989).
Conversely, barriers to access in the judicial branch do not strictly involve
monetary assets, but instead involve meeting standing requirements and the
retention of counsel. While the aforementioned studies of group involvement
in the courts provide intuitions that politically disadvantaged groups are able
to utilize the courts as an outlet for social change, they focused on a small num-
ber of groups and cases. As such, a more systematic and large-scale analysis
is required to determine the frequency with which membership-based organiza-
tions utilize the courts as a means to influence public policy.

Second, an understanding of who participates in the Court is important
for assessing the competitive nature of Supreme Court litigation. In particular,
Epstein (1985) posits that one of the primary reasons conservative interest
groups turned to the courts in the 1960s was to provide a counterbalance
to their opposition’s perceived dominance in the judiciary. Witnessing the
successes of amicus briefs filed by liberal groups, such as the American Civil

3. For the purposes of this article, all references to amicus participation refer to the Supreme
Court’s decisions on the merits. We focus on this because past research indicates that little
competition among groups exists at the case selection stage (Caldeira and Wright 1988; Perry

1991).
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Liberties Union (ACLU) in Mapp v. Ohio (1961),* conservative organizations
established themselves to present the justices with alternative interpretations
of the Constitution to counterbalance those arguments made by their liberal
adversaries (O’Connor and Epstein 1989, 21). As a spokesperson for one
such group, Americans for Effective Law Enforcement, put it, the group’s
purpose was “not to put the ACLU out of business (but) to make sure that
the courts hear the law enforcement side of arguments.”” While it is often
assumed that groups compete with one another by filing briefs on opposing
sides of a dispute, little systematic attention has been paid to exploring this
phenomenon, and virtually no research has examined the frequency with
which different types of groups compete with one another. By investigating
group competition and conflict in a systemized manner, we provide evidence
as to whether groups actively counterbalance one another to prevent each
other from dominating amicus curiae activity in the Court.

Finally, although we do not analyze the influence of amici on the Court’s
decision making, examining the nature of interest groups participating in
the Supreme Court is important for a more complete comprehension of the
relationship between amicus participation and judicial decision making. In
particular, if the justices are only hearing from particular types of groups,
this implies that the arguments presented to them are likely very homogenous.
For example, if corporations dominate amicus activity in the Court, it is
probable that the justices are rarely presented statistical evidence as that
information is generally espoused by trade associations and public interest
groups (Rustad and Koenig 1993).° If, however, the justices are hearing from
a multitude of voices in the Court, this increases the chances that each
organized interest offers the Court novel argumentation that might otherwise
be unavailable to it. Simply put, groups of the same organizational typology
are likely to rely on similar presentation styles and authorities in their
advocacy efforts. As such, a heterogeneous choir of interest group voices in
the Court suggests that the justices receive a wide range of information that
might aid them in creating efficacious law. This is a particularly important
contribution, given the sometimes determinative influence groups have in
the justices’ decision making. Akin to the Mapp decision discussed above, re-
searchers utilizing a variety of methodologies have provided robust evidence
that interest group are successful in shaping the choices justices make (e.g.,

4. Importantly, Mapp began as a relatively routine dispute involving the possession of
allegedly obscene materials. It was only at the suggestion of the ACLU that the Court extended
the exclusionary rule to state prosecutions (Day 2001).

5. Quoted in Ivers and O’Connor (1987, 164).

6. For example, in BMW of North America v. Gore (1996), a case involving punitive
damage awards, the Business Council of Alabama provided the Court with statistical data
regarding punitive damage awards in that state, which were directly refuted in the brief of
Alabama Trial Lawyers.
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Collins 2004, 2007; Kearney and Merrill 2000; Lynch 2004; Samuels 2004).
Indeed, as Ennis (1984, 603) put it, amicus briefs are not just the icing
on the cake; “they are often the cake itself.” Accordingly, by analyzing
organizations that compete for influence in the Court, much can be learned
about the types of amici who have the potential to influence the Court’s
policy outputs, which in turn, sheds light on the choices justices make.
We begin our examination of organized interests in the Court by
revisiting Caldeira and Wright’s (1990) analysis to determine whether the
picture they painted of pluralistic participation holds true for the 1995 term,
despite the increase in amicus participation since their analysis of the 1982 term.
In this section, we investigate which types of organized interests participate
most often in the Supreme Court. While Caldeira and Wright provide
compelling evidence that the Court is open to a diverse collection of groups,
their analysis focuses on the 1982 term. By updating their analysis with data on
the 1995 term, we seek to determine if any differences regarding the
pluralistic nature of amicus participation have manifested themselves
over time.” Following this, we extend the work of Caldeira and Wright
by exploring how often amici file briefs on opposite sides of a dispute for
the purposes of attempting to influence the justices’ decision making. We
do so because interest group scholars have long recognized that the politics
of organized interests may be best understood by the amount and type
of competition that exists between opposing groups (e.g., Bentley 1908;
Salisbury et al. 1987; Truman 1951). Finally, we analyze the frequency of
conflict between groups by determining how often amici directly address their
opponents’ arguments in their briefs. Specifically, we examine the extent to
which respondent amici address the arguments made by petitioner amici for
purposes of invalidating or weakening their oppositions’ arguments.® An
investigation into direct discord between the amici contributes to a more
complete understanding of the pluralistic nature of organized interests in the
Court since this stresses conflict among groups, and not simply their presence
on either side of a case. Moreover, while groups who file briefs on opposite
sides of a dispute may do so to simply “show the flag,” that is, to remind
the justices and their opposition that they are present in a case (Wasby 1995,
226), by directly addressing the arguments made by their opponents, amici
become more fully engrained in the adversarial process, further contributing
to the give and take that is Supreme Court adjudication. In addition, by
engaging in this type of conflict, amici alter the information environment
at the Court by drawing the justices’ attention to points of law and fact in

7. While it would be ideal to measure participation and competition over several terms
of the Court, the logistics of the data collection, as well as the time necessary to complete
it, made an examination of a longer time frame unrealistic.

8. We examine the respondent amici because, under the Supreme Court rules, they are
the only amici that have the opportunity to directly address arguments made by their opposition.

959



960 LAW & SOCIAL INQUIRY

their opponents’ briefs. Thus, an analysis of conflict between the amici
sheds light on the nature of the argumentation presented by the amici,
contributing to our understanding of the insights organizations offer the
justices with regard to legal and policy concerns.

This article proceeds as follows. First, we examine amicus participation
during the 1995 term, highlighting the competition that exists among
opposing amici. Next, we present our classification scheme and evaluate
participating amici during this term. Following this, we analyze how often
and which groups clash in the Court by filing briefs on opposing sides of a dispute.
We then investigate the extent to which amici address their opponents’
arguments in their briefs. Finally, we offer a discussion of the implications
of this analysis for the study of interest group participation in judicial politics,
as well as suggestions for future research in this area.

AMICUS PARTICIPATION IN THE 1995 TERM
How Much?

To answer the questions posed above, we examine all amicus partici-
pation during the 1995 Supreme Court term. Specifically, we obtained data
from Kearney and Merrill (2000) that includes the number of briefs filed in
each case during this term, as well as which litigant these amici supported
(i.e., petitioner, respondent, or neither party).” This enabled us to locate and
examine each brief, without performing the somewhat sizable task of
locating each case with amicus participation and counting the number of
amicus briefs filed. Additionally, because we have no reason to think the 1995
term unusual (Jost 1996; Kearney and Merrill 2000), we can gain insight
into current amicus participation by examining a term that generally reflects
the Court’s current docket and consisted of the same members as the final
Rehnquist Court.

As has become the norm (Epstein 1991; Wohl 1996), there was a great
deal of amicus participation during the 1995 term. Of the four hundred amicus
briefs filed, at least one was filed in over 75 percent of cases disposed of by

9. Because Kearney and Merrill (2000, 836—43) used the United States Reports, which
only lists the position of the brief if it was included in the “conclusion” section of the brief
and not all amicus briefs contain this information in the conclusion section, almost 20 percent
were originally identified as being filed for neither party (N = 78). Since this struck us as a
larger percentage of amicus briefs being filed for neither party than we believed comported
with reality (see Gibson 1997; Kearney and Merrill 2000), we examined the content of these
briefs and assigned all but two to either the petitioner or the respondent. The two briefs filed
on behalf of neither party were filed for “Two Product Liability Law Professors” in Medtronic
v. Lohr (1996), and the American Intellectual Property Law Association in Lotus Development
v. Borland International (1996).
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TABLE 1.
Amicus Curiae Participation in the 1995 Supreme Court Term

All Cases* Orally Argued Cases®

Cases Decided by the Court 91 76

With Amicus Participation 70 (76.9%) 70 (92.1%)
With Petitioner Amici 58 (63.7%) 58 (76.3%)
With Respondent Amici 56 (61.5%) 56 (73.7%)
With Petitioner and Respondent Amici 4—4 (48.4%) 44 (57.9%)
With Petitioner, but not Respondent Amici 4 (15.4%) 14 (18.4%)
With Respondent, but not Petitioner Amici 12 (13.2%) 12 (15.8%)
Total Number of Amicus Briefs Filed 400 400

Mean Number of Amicus Briefs per Case 4.4 53

* Using case citation as the unit of analysis.
Note: Two briefs were filed for “neither party.”

the Court and, of the cases disposed of with oral argument, over 90 percent
had at least one amicus brief. We report these figures in Table 1; column one
reports all cases disposed of by the Court, and column two reports only those
cases disposed of with oral argument. As Table 1 demonstrates, all amicus
participation occurred in orally argued cases. This confirms the conventional
wisdom that the Court does not ordinarily decide an issue of enough
importance to attract the attention of organized interests without hearing
oral argument (e.g., Kearney and Merrill 2000, 825). Given this, it appears
that interest groups, similar to the public, view the orally argued cases as the
Court’s real business for a particular term.

Table 1 also reveals that there was a great deal of competition among
amici in the Court during the 1995 term. Of the cases with amicus
participation (N = 70), 63 percent had at least one brief filed in support of
the petitioner and at least one brief filed in support of the respondent. While
this is suggestive of a great deal of competition among organizational amici,
it does not speak to what types of groups filed these briefs nor whether certain
types of groups dominated amicus activity in terms of the frequency of
participation. We now focus our attention to investigating these questions.

Who Participates?

Social scientists and legal scholars have long utilized classification
schemes to describe and analyze interest group activity (e.g., Truman 1951;
Salisbury et al. 1987; Schlozman and Tierney 1986; Walker 1991), frequently
to reduce the complexities of interest group involvement in the courts. While
scholars have taken numerous approaches, from dichotomizing groups as
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TABLE 2.
Organizational Classification of Amici Curiae

Type of Amicus Examples
Individual Academics, Legislators, Physicians, Scientists
Corporation Dollar Bank, Hearst Corporation, Trinity Ventures
Government
U.S. Comptroller of Currency, Solicitor General
State Commonwealth of Massachusetts
Local City of Aspen, County of Alameda
Public Advocacy American Civil Liberties Union, Older Women’s League
Public Interest Criminal Justice Legal Foundation, Trial Lawyers for Public Justice
Law Firm
Trade Association  American Bar Association, American Psychological Association
Union Major League Baseball Players Association, United Steelworkers
of America
Peak Association AFL-CIO, Chamber of Commerce
Other Committee for Party Renewal, San Manuel Band of Mission
Indians

being liberal or conservative (e.g., O’Connor and Epstein 1983b) or upperdog
and underdog (e.g., Bradley and Gardner 1985), we adopt the classifications
of Caldeira and Wright (1990; see also Epstein 1994). That is, we classified
groups on the basis of their basic unit of membership by distinguishing
between institutional groups and membership groups, between citizen groups
and trade associations, and between peak associations and governmental
entities. This classification offers us two advantages. First, by adopting the
general scheme of Caldeira and Wright (1990), we are able to compare their
findings on the 1982 term of the Court to a more recent term of the Court
to determine if interest groups are as equally well represented during the
1995 term or if particular types of groups dominated amicus activity during
this term. Second, it enables us to generalize more broadly about interest
group participation in the Court from our analysis of a single term. Because
the Court’s social and economic agendas change regularly, classifying groups
as liberal or conservative (e.g., O’Connor and Epstein 1983b), while useful,
may be unduly sensitive to particular years and particular courts.

Our classification of amici is reported in Table 2. Note that we have
made two minor changes to the typology of Caldeira and Wright. First, since
local government participation is relatively rare, and the distinction, in our
view, is not of extreme import, we combined counties, municipalities, and
other forms of local governments into one category of all local governments.
Second, our public advocacy category includes organizations classified by
Caldeira and Wright’s as charitable and community organizations, as well
as citizen/public interest/advocacy groups. We combined these categories of
groups for three reasons. First, we believe that the distinction between
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charitable or community organizations and citizen/public interest/advocacy
organizations is so arbitrary that it borders on being unreliable and invalid.'
For example, Caldeira and Wright categorize the March of Dimes as a
charitable organization and Mothers Against Drunk Driving (MADD) and
the National Association for the Advancement of Colored People (NAACP)
as citizen/public interest/advocacy groups. However, since all of these
groups pursue policies they view as being central to the public interest and
are tax-exempt 501(c)(3) charitable organizations, we fail to make this
distinction. Second, while the Internal Revenue Service (IRS) does set strict
limitations on the amount of political advocacy that can be conducted by
501(c)(3) charitable organizations, these restrictions do not apply to lobbying
the courts. As such, in terms of accessing the courts, charitable organizations
face no unique barriers (Basinger 2004). Finally, if we created distinct cate-
gories on the basis of an organization’s tax status, such as separating 501(c)(3)
organizations from 501(c)(4) organizations, this would obfuscate our ability
to compare our results to those of Caldeira and Wright as we would not be
able to confidently state that the groups included in our public advocacy
category match those organizations Caldeira and Wright categorize as public
advocacy groups. Further, if we utilized such a distinction, this would virtually
eliminate our public interest law firm typology; of the nearly forty distinct
public interest law firms in the data only the National Veterans Legal Services
Program is not a 501(c)(3) charity.

While the classification of many of the categories of amici is self-evident
(i.e., individuals, corporations, governments, and unions), a discussion of the
remaining five categories is useful to eliminate any ambiguity that might exist
with respect to how organized interests were determined to conform to a
particular category. A group is classified as a public advocacy organization if
its membership is made up of individuals—regardless of their occupational
status—and the primary goal of the group is political, and not economic,
in nature. For example, the American Association of Retired Persons
(AARP) is classified as a public advocacy organization as it defines itself as

a non-profit membership organization of approximately thirty-three mil-
lion people aged fifty and older. In representing the interests of its mem-
bers, AARP seeks to: (1) enhance the quality of life for older people;
(2) advance the role and place of older people in society; (3) sponsor
research on the physical, psychological, social, economic and other
aspects of aging; and (4) support public policies to protect the rights
of older people in a broad range of marketplace transactions.

10. We use these terms with very specific meanings in mind. By reliable we mean that,
in applying the same data collection procedures in the same way, this will always produce the
same result. By valid, we mean that we are measuring what we think we are measuring (e.g.,
Epstein and King 2002, 83-97; King, Keohane, and Verba 1994, 25-26).

11. See amicus curiae brief of AARP, Doctor’s Associates v. Casarotto (1996).

963



964 LAW & SOCIAL INQUIRY

Because participation in public advocacy organizations is open to individuals,
such groups are classified as membership organizations.

An organization is classified as a public interest law firm if it is a nonprofit
legal entity that either provides attorneys to represent individuals in a manner
consistent with the group’s jurisprudential philosophy or initiates lawsuits
itself on behalf of the interests of its members. Thus, the primary difference
between a public advocacy organization and a public interest law firm stems
from the fact that public interest law firms focus on providing individuals
and other entities with legal counsel. In point of fact, it was almost effortless
to classify such groups as they almost uniformly identified themselves as non-
profit law firms, public interest law firms, or some combination of the two.
For example, the New England Legal Foundation (NELF) identifies itself as
a “a non-profit, public interest law firm.”"> As mentioned above, with only
one exception, every public interest law firm that participated in the 1995
term is classified by the IRS as a 501(c)(3) charity and accepts donations
from individuals. While public interest law firms differ as to how they classify
such donors—some refer to donors as members (e.g., National Legal Aid
and Defender Association), others refer to donors as contributors (e.g., Insti-
tute for Justice), and, for a few, the term “member” is used contingent upon
the size of the donation (e.g., Bazelon Center for Mental Health Law)—the
unifying characteristic is that such organizations accept donations (often
providing selective incentives in exchange for those donations), regardless
of an individual’s occupational status. Thus, it is germane to classify public
interest law firms as membership organizations."

An interest group is classified as a trade association if the distinguishing
characteristic of the group is that membership is based on occupation in a
given profession.'* Thus, trade associations differ from public advocacy
groups because there are no occupational barriers to joining public advocacy
organizations, while such barriers do exist with regard to membership in a
trade association. In addition, these organizations differ from public advocacy
groups because they tend to seek economic, as well as political, benefits for
their members. For example, the Maritime Law Association (MLA)
identifies itself as

a nationwide bar association founded in 1899, with a membership of
about 3600 attorneys, law professors and others interested in maritime
law. It is affiliated with the American Bar Association and is represented

12. See amicus curiae brief of NELE Loving v. United States (1996).

13. Of course, it is important to note that public interest law firms also receive
contributions from institutions, including charitable foundations, but this in no way dis-
tinguishes them from other membership-based groups, who also heavily rely on individual and
institutional patronage for organizational maintenance (Walker 1991).

14. Our trade association category is synonymous with Caldeira and Wright’s (1990)
category of “business, trade, and professional organizations.”
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in that Association’s House of Delegates. Its attorney members, most of
whom empbhasize their practice in admiralty law, represent all maritime
interests—shipowners, charterers, cargo interests, port authorities, seamen,
longshoremen, passengers, underwriters and other maritime claimants
and defendants.”

Classifying trade associations as membership or institutional amici is
somewhat ambiguous (Salisbury 1984, 70). On the one hand, such groups
are generally managed organizations that pursue economic benefits for their
members; as such, several have classified trade associations as institutional
groups (e.g., Caldeira and Wright 1990; Salisbury 1984; Schlozman 1984). On
the other hand, because membership in trade associations is not compulsory
for individuals in a particular occupation, and because the leadership of such
groups must consider—at least in part—the interests of its members in making
lobbying decisions, it is also appropriate to classify trade associations as
membership organizations. In order to promote comparability with Caldeira
and Wright'’s (1990) findings, we consider trade associations to be institutional
amici; however, we also discuss whether classifying trade associations as
membership groups might alter the findings presented here.

Interest groups are classified as peak associations if they are organizations
of organizations. In other words, a peak association is an interest group that
represents the interests of other institutions, such as labor unions and
businesses. Thus, the defining feature of a peak association is that it does not
have members in the ordinary sense; instead, its membership is made up of
institutions. For example, the American Network of Community Options

and Resources (ANCOR)

represents more than 660 agencies nationwide that together support
more than 50,000 people with mental retardation and other disabilities.
Most of the members operate community residences and support people
in their own homes. About 85 percent of ANCOR members are non-
profit agencies. The remainder are proprietary agencies or unincorporated
family care homes."

As the membership of peak associations consists entirely of institutional
amici, we classify peak associations as institutional organizations.

Finally, interest groups who do not conform to any of the aforementioned
categories are classified as “other” amici. These include the San Manuel
Band of Mission Indians, the U.S. Navy Appellate Defense Division, as well
as ad hoc organizations such as the Plaintiffs Committee In re Air Crash
Disaster at Lockerbie, Scotland. Due to the diversity of such organizations,

15. See amicus curiae brief of MLA, Exxon v. Sofec (1996).
16. See amicus curiae brief of American Association on Mental Retardation et al., Cooper

v. Oklahoma (1996).
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we do not classify these amici as institutional or membership groups; instead,
we exclude them from our discussion of the pluralist or elitist nature of interest
group involvement in the Court. It is important to note that some may take
issue with our coding decisions. For example, one might categorize the ACLU
as a public interest law firm because it provides counsel to its members.
Conversely, one might classify Trial Lawyers for Public Justice (TLP]) as a
public advocacy organization because it engages in public education campaigns
and disseminates information it views as vital to the public interest. However,
because of the broad scope of the ACLU and the fact that TLP] primarily
engages itself in litigation campaigns, we believe our classification scheme
is most fitting.

Our analysis of amicus participation is based on data we collected on
all cases, decided on the merits, during the 1995 Supreme Court term.
Initially, we identified each case with amicus participation and then located
each amicus brief using LexisNexis."” We then applied our coding scheme
to classify each amicus participant on the brief using the information found
in the section of the brief entitled “Interests of Amicus Curiae.”"® All amici
were classified, with no particular importance given to those amici who appear
first on the brief because amici may list themselves alphabetically or randomly
on the briefs (Behuniak-Long 1991; Gibson 1997).

Table 3 reports our findings. The first column, number of cases, indicates
the number of cases in which at least one of the amicus types appeared on
a brief. This allows us to examine the number of cases in which each type
of amicus participated.””As Table 3 reveals, the most frequent amicus
participants were trade associations, who participated in almost 70 percent
of amicus cases (where at least one amicus brief was filed), followed by public
advocacy organizations, who participated in almost 60 percent of amicus
cases. Unions and local governments were the least frequent amicus filers
during the 1995 term.

The second column, number of briefs, indicates the number of briefs
in which at least one of the amicus types appeared on a brief. Of the four
hundred amicus briefs filed, at least one trade association appeared on 34 per-
cent of the briefs; at least one public advocacy organization appeared on
18 percent of the briefs. This should not be surprising considering that these
two types of organizations participated in the highest number of amicus cases,
as reported in column one. The third column indicates the number of times
each of the categories of amici appeared on a brief. Contrary to our findings

17. For the 2 percent of briefs we could not find on Lexis we used Westlaw.

18. Under Supreme Court Rule 37 all amicus briefs are required to contain this section.

19. Note that inclusion in this category is not mutually exclusive because, in the majority
of the seventy cases in which at least one amicus brief was filed, there was participation by
more than one type of group. For this reason the entries in column one do not add to seventy,
which is the total number of cases with at least one amicus brief filed.
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TABLE 3.
Amicus Curiae Participation by Type of Amicus Curiae

Number of Number of Number of Amici per Amici per

Type of Amicus Cases Briefs Amici Case Brief
Individual 20 (28.6) 34 (8.5) 376 (22.3) 188 11.1
Corporation 16 (22.9) 49 (12.3) 117 (6.9) 7.3 2.4
Government

U.S. 25 (35.7) 25 (6.3) 29 (1.7) 1.2 1.2

State 23 (32.9) 31 (7.8) 349 (20.7 15.2 11.3

Local 7 (10.0) 10 (2.5) 55 (3.3) 7.9 5.5
Public Advocacy 40 (57.1) 72 (18.0) 209 (124 5.2 29
Public Interest Law Firm 31 (44.3) 47 (11.8) 71 (4.2) 2.3 1.5
Trade Association 48 (68.6) 136 (34.0) 293 (174 6.1 2.2
Union 7 (10.0) 11 (2.8) 31 (1.8) 4.4 2.8
Peak Association 27 (38.6) 45 (11.3) 85 (5.0) 3.1 1.9
Other 8 (11.4) 18 (4.5) 71 (4.2) 8.9 3.9
All Amici 70 400 1,686 24.1* 4.2°

Numbers in parentheses indicate column percentages. These were derived by dividing
the total number of times each type of amicus appeared on a brief by the total number of
cases with amicus participation (column one), the total number of briefs filed (column two),
or the total number of amici participating (column three). * Indicates overall average.

regarding the number of briefs filed, compared to all other amici, state
governments account for the largest proportion of organized interest
participation. These findings support the contention that Supreme Court
adjudication is of particular interest to the states (Kearney and Sheehan 1992;
Morris 1987). In general, Caldeira and Wright’s findings hold true for our
analysis, with only two exceptions. First, while Caldeira and Wright found
that individuals accounted for only 6 percent of the amici during the 1982
term, they account for over 22 percent in the 1995 term.” In addition, we
find that public advocacy groups constitute only 12 percent of the amici,
compared to almost 20 percent during the 1982 term.

Although there are no strict guidelines for establishing whether interest
group participation is more consistent with a pluralist or elitist account of
representation, Salisbury’s (1984) and Schlozman’s (1984) seminal studies of
organized interests can be utilized for means of comparison. Salisbury (1984,
74) found that membership-based groups constituted only 18 percent of the
interest groups participating in agricultural policy and used that figure to

20. This apparent increase could be explained by the tendency of individuals to cosign
amicus curiae briefs. For example, in Lotus Development v. Borland International (1996), 81
individuals filed an amicus curiae brief together, simply listed as “Computer Scientists.” This
one brief contributed almost 20 percent of the 376 individual amici participants in column three.
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establish the dominance of institutions in that policy arena (i.e., an elitist
view of representation). If we consider the number of amici for comparison
(column three), it is clear that organized participation in the Court is most
consistent with a pluralist account of representation. Institutions (corporations,
governments, trade associations, and peak associations) cumulatively make
up 55 percent of amici in the Court, with membership-based organizations
and individuals accounting for more than 40 percent. If we reclassify trade
associations as membership-based groups, institutions make up only 38
percent of amici in the Court, with the vast majority of interests constituting
membership-based organizations and individuals. When we examine the
number of briefs filed (column two), as opposed to the number of amici, a
similar picture emerges. Institutional amici appeared on 74 percent of the
briefs, while membership groups and individuals appeared on 41 percent of
the briefs.! Although not providing as compelling support for a pluralist choir
as our analysis of the number of amici, these results, nonetheless, indicate that
membership groups are a strong presence in the Court. Further, if we exclude
trade associations from consideration due to their ambiguous nature, institutional
and membership amici appear on amicus briefs in almost identical numbers.
Thus, whether one examines the number of amici or the number of briefs
filed, and regardless of how one treats trade associations, it is clear that
membership-based groups play an important part in Supreme Court litigation.

Schlozman (1984) examined interest group representation in
Washington and revealed that 70 percent of all organizations with a presence
in Washington represent business interests. In interpreting this data,
Schlozman (1011) concluded that “the pressure system is heavily weighted
in favor of business organizations,” thus providing evidence for elitist accounts
of pressure group activity. Looking first to column three, business interests
(corporations and trade associations), make up only 24 percent of amici
participating in the 1995 term, with the overwhelming majority of
organizations consisting of governmental interests, public advocacy groups,
public interest law firms, unions, and peak associations. Turning to column
two, business interests appeared on 46 percent of amicus briefs, with the other
organizational types appearing on more than 60 percent of the briefs. Given
these findings, we are able to conclude that the Supreme Court is not wholly
dominated by institutions or business interests, but instead is open to a broad
array of pressure groups.

The fourth and fifth columns of Table 3 provide information on the
coalitional activity of organized interests and report the number of amici
appearing in each case and on each brief, respectively, for each category of
amicus. Overall, the Court sees an average of twenty-four amici participating

21. Similar to column one, inclusion on a brief reported in column two is not mutually
exclusive because, on the majority of the four hundred briefs, there was participation by more
than one type of group. For this reason the percentages in column two do not sum to one hundred.
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in cases in which at least one amicus brief was filed. Moreover, when there
is participation by one organizational type in a case, these results indicate
amici of the same type join in this participation. This is particularly true
for individuals and state governments, who appear, on average, over fifteen
times per amicus case.

Similar to Caldeira and Wright (1990), we find a general absence of
coalitional activity for organizations of the same type.” However, we do find
that states and individuals frequently join the same briefs. We find an average
of eleven amici for both individuals and states, which are much higher than
the averages of four and six, respectively, found by Caldeira and Wright.
Such findings with regard to individuals and states should not be surprising.
Because amicus participation is a relatively expensive method of interaction
with the judiciary (Caldeira and Wright 1988), it is likely that individuals
cosign amicus briefs to share the expense of filing amicus briefs with similarly
interested individuals. In addition to their shared interests, particularly with
regard to federalism issues, states likely participate in this form of coalitional
activity because they have in place a unique infrastructure for doing so.
In particular, the National Association of Attorneys General has greatly
increased its role with regard to effective interaction between the states since
the 1982 term by orchestrating a communications network that informs state
officials about amicus activity in other states (Morris 1987, 300).

COMPETITION IN THE 1995 TERM

We next seek to understand the amount of competition among different
types of organizations appearing as amici. To do this, we adopt our measure
of competition from Caldeira and Wright (1990) and analyze the number
of times that organizations filed briefs on opposing sides of a dispute. Despite
the fact that Caldeira and Wright only examined competition among
organizations of the same type, they maintained that there was substantially
more competition between groups of different types than between amici of
the same type (802). Thus, while their analysis only made it possible to
understand how often a certain group filed on the opposing side of that same
group type, we seek to take the analysis further by looking at competition
among different types of amici.

The results of our measure of group competition are shown in Table 4.
Each type of organization is listed across the top of the table, while their

22. It is important to note that the dearth of coalitional activity for organizations of the
same type may stem from the fact that organizations of the same type may coordinate the
content of amicus briefs, without actually appearing on the same brief (Caldeira and Wright

1990, 800; Kolbert 1989).
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TABLE 4.

Competition Among Amici Curiae of a Given Type

Public

Amicus of Interest Individual Corporation U.S. State Local Advocacy
Opponent Amicus

Individual 4.1% (2) 9.8% (4) 0.0% (0) 6.7% (5) 12.5% (2) 9.8% (11)
Corporation 8.2 (4) 7.3 (3) 10.0 (4) 4.0 (3) 0.0 (0) 5.4 (6)
U.S. 0.0 (0) 9.8 (4) 0.0 (0) 9.3 (7) 6.3 (1) 4.5 (5)
State 10.2 (5) 7.3 (3) 17.5 (7) 8.0 (6) 12.5 (2) 13.4 (15)
Local 4.1 (2) 0.0 (0) 2.5 (1) 2.7 (2) 0.0 (0) 2.7 (3)
Public Advocacy 22.4 (11) 14.6 (6) 12.5 (5) 20.0 (15) 18.8 (3) 8.9 (10)
Public Interest Law Firm 20.4 (10) 7.3 (3) 15.0 (6) 12.0 (9) 18.8 (3) 18.8 (21)
Trade Association 12.2 (6) 26.8 (11) 20.0 (8) 20.0 (15) 18.8 (3) 18.8 (21)
Union 0.0 (0) 2.4 (1) 7.5 (3) 0.0 (0) 0.0 (0) 0.9 (1)
Peak Association 10.2 (5) 9.8 (4) 15.0 (6) 9.3 (7) 6.3 (1) 11.6 (13)
Other 8.2 (4) 49 (2) 0.0 (0) 8.0 (6) 6.3 (1) 5.4 (6)
Column Total 100.0 (49) 100.0 (41) 100.0 (40) 100.0 (75) 100.3 (16) 100.2 (112)
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Public Interest Trade Peak

Amicus of Interest Law Firm Association Union Association Other
Opponent Amicus

Individual 11.1% (10) 5.4% (6) 0.0% (0) 7.6% (5) 11.4% (4)
Corporation 33 (3) 9.8 (11) 7.1 (1) 6.1 (4) 5.7 (2)
U.S. 6.7 (6) 7.1 (8) 21.4 (3) 9.1 (6) 0.0 (0)
State 10.0 (9) 13.4 (15) 0.0 (0) 10.6 (7) 17.1 (6)
Local 33 (3) 2.7 (3) 0.0 (0) 1.5 (1) 2.9 (1)
Public Advocacy 23.3 (21) 18.8 (21) 7.1 (1) 19.7 (13) 17.1 (6)
Public Interest Law Firm 6.7 (6) 15.2 (17) 7.1 (1) 12.1 (8) 17.1 (6)
Trade Association 18.9 (17) 9.8 (11) 28.6 (4) 18.2 (12) 11.4 (4)
Union 1.1 (1) 3.6 (4) 7.1 (1) 4.5 (3) 0.0 (0)
Peak Association 8.9 (8) 10.7 (12) 214 (3) 45 (3) 11.4 (4)
Other 6.7 (6) 3.6 (4) 0.0 (0) 6.1 (4) 5.7 (2)
Column Total 100.0 (90) 100.1 (112) 99.8 (14) 100.0 (66) 99.8 (35)

Entries in table are column percentages. These percentages are derived from dividing the number of cases in which the amicus of interest appeared on a brief opposing
the opponent amicus by the column total. These percentages may not necessarily sum to one hundred due to rounding. Numbers in parentheses indicate number of cases
in which the amicus of interest appeared on a brief and an opponent amicus appeared on a brief advocating the opposite position of the amicus of interest (i.e., the amicus
of interest appeared on a brief filed in support of the petitioner and the opponent amicus appeared on a brief filed in support of the respondent or vice versa). Column
totals indicate the total number of cases in which the amicus of interest appeared on a brief advocating the opposing position of any one of the opponent amici. See text
for further details.
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opponent amici are listed in the left-hand column.” The first entry in the
column indicates the percentage of times the amicus of interest, in this
specific case individuals, filed an amicus brief, and an opponent amicus, in
this case other individuals, filed a brief on the opposing side relative to the
forty-nine briefs filed by individuals against all amici. Thus, this figure reveals
that, of the forty-nine amicus briefs filed by individuals against the amici,
individuals appeared on opposing sides of a dispute 4 percent of the time.
The number in parentheses (2) denotes the number of cases that this per-
centage is based on, while the column total (49) indicates the total number
of cases in which the amicus of interest appeared advocating the opposing
position of the opponent amici. The second entry of 8 percent indicates
that individuals appeared on a brief advocating the opposing position of a
corporation in four of the forty-nine briefs they filed.

It is difficult to decipher any rigid patterns of competition from our
findings. Thus, we might conclude that even a single Supreme Court case
is salient to a diverse cross-section of groups who we would not typically
think of as being in competition with each other and may not be outside of
the Court. The campaign finance case of Colorado Republican Federal Campaign
Committee v. FEC (1996) provides an excellent example of this. In this case,
amici supporting the petitioner included the Committee for Party Renewal
(a group of political scientists committed to strengthening political parties
in the United States), the ACLU, several U.S. senators and representatives,
the National Right to Life Committee, and the Republican National
Committee. Amici for the respondent included six states, Common Cause,
Public Citizen, and the Brennan Center for Justice at New York University
School of Law. This broad array of organized interests clearly suggests that
these groups believe the Court’s decision will have a genuine impact on their
seemingly disparate goals. Given this, it appears the Court is not only open
to a wide array of pressure groups, but this diverse spectrum of groups often
competes with each other in pursuit of their policy goals.

Although our results indicate few strict patterns, several observations can,
nonetheless, be made. First, note that for all types of amici, when the amicus
of interest is the same type as the opponent amicus, the levels of competition

23. In the data from which Table 4 is derived, a case in which each category of amici
participated can theoretically appear eleven times (once for each category of opposition amici).
Conversely, in Table 3, each case is counted only once. For example, in BMW v. Gore (1996),
an amicus brief was filed by Richard L. Blatt, Robert W. Hammesfahr, and Lori S. Nugent
(coded as individuals). This case is counted three times in Table 4 (with respect to the Blatt
et al. brief): once tied to the brief of Legal Historians (individuals); once tied to the brief of
Trial Lawyers for Public Justice (public interest law firm); and once tied to the following trade
associations: the National Association of Securities and Commercial Law Attorneys, the
Association of Trial Lawyers of America, and the Alabama Trial Lawyers Association, who
each filed a separate amicus brief on the opposing side of the dispute. The purpose of counting
cases more than once is to establish the frequency with which each category of amicus was
in competition with another category of amicus.
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are among the lowest. This finding supports Caldeira and Wright's (1990)
claim that competition is more frequent between amici of different types,
as well as Salisbury et al’s (1987) finding that organizations tend to ally
with organizations of the same type. Second, in terms of the number of cases,
the highest levels of competition among organized interests (i.e., excluding
individuals) appear between public advocacy organizations and public interest
law firms, and between trade associations and public advocacy organizations.”*
Such findings should not be surprising; these group types perhaps best represent
the diverse ideological spectrum of pressure groups vying for influence in
American government. For example, in Shaw v. Hunt (1996), the Court
considered the constitutionality of a North Carolina redistricting plan in which
race was purported to be the predominant factor in defining a district’s
boundaries. The liberal ACLU (joined by the Lawyers’ Committee for Civil
Rights Under Law) filed a brief in support of the redistricting plan, while
the conservative Pacific Legal Foundation argued that the plan was uncon-
stitutional, as it violated the spirit of Brown v. Board of Education (1954).”
Similarly, in Whren v. United States (1996), the Court adjudicated whether drug
evidence seized by plainclothes officers in an asserted routine traffic stop could
be introduced at trial. The liberal ACLU, along with the National Association
of Criminal Defense Lawyers, argued that the evidence should be suppressed,
while the conservative Criminal Justice Legal Foundation, along with
fourteen states and the California District Attorney’s Association, argued that
there was sufficient probable cause to include the evidence at trial.

In addition, these results reveal that states compete with the federal
government frequently; of the forty briefs filed by the federal government,
almost 20 percent of the time the federal government squared off against a
state. For example, in Lewis v. Casey (1996), the Court considered the extent
to which state prison officials must provide inmates access to legal research
facilities, such as law libraries. In this case, thirty-three states joined a single
brief in arguing that previous Court decisions establish the need to provide
only limited access, while the U.S. Solicitor General argued for a much more
expansive interpretation of the access requirement.”® In light of the salience

24. While unions and trade associations appear to compete with each other with great
frequency on the basis of the percentages reported in the union column, it is important to
note that the small number of observations from which these percentages are derived make
any conclusions suggestive at best.

25. In addition, briefs in Shaw (1996) were filed in support of the redistricting plan by
the Congressional Black Caucus, the North Carolina Legislative Black Caucus, and the U.S.
Solicitor General.

26. In addition, separate amicus briefs joining the states’ position were filed by the Criminal
Justice Legal Foundation, the Conference of State Legislatures et al., and the Washington Legal
Foundation et al. The Solicitor General’s position was also briefed by the Legal Aid Bureau,
the Mexican American Legal Defense and Education Fund et al., North Carolina Prisoner
Legal Services, Prison Legal Services of Michigan, and a group of prisoners from northern
California who were litigants in similar class-action lawsuits.
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and growing number of federalism issues before the Court, it is likely that
this trend will continue into the Roberts Court.*’

CONFLICT IN THE 1995 TERM

Our measure of conflict stresses discord in addition to competition. Here,
we examine how often and which amici cite their opposition for the purposes
of countering their arguments, as well as the frequency with which the re-
spondent party engages in this type of conflict. Examining this type of direct
dissention between the amici (and respondent party) is important for three
reasons. First, by engaging in this type of conflict, amicus participants become
more fully engrained in the adversarial dispute resolution process that is a
key feature of American law. While traditional notions of conflict in the
Court stress contention between the parties to litigation, amici also have
the opportunity to engage themselves in the clash over the Court’s policy
outputs. Thus, just as pluralist notions of interest group participation in the
polity suggest that group competition can moderate public policy, so too can
interest group conflict in the judiciary. In addition, direct citations to opponent
briefs are a valid indicator of group conflict because such citations indicate
that the amici and respondents took the time to read and subsequently address
their opponents’ arguments.”® Second, our measure of conflict is useful because
such citations in briefs are likely to draw the attention of the justices. Since
the Court seldom sees only one brief filed in a case, directly citing one’s
opponent might prompt the justices to give particularly singular attention
to the opponent’s arguments, compelling them to more closely scrutinize the
validity of these arguments. Accordingly, this measure might prove useful
in future studies to help explain the Court’s adoption of arguments made

217. Federalism cases constituted 4.1 percent of the Burger Court’s docket, compared to
6.2 percent of the Rehnquist Court’s docket (Spaeth 2004).

28. The alternative would be to determine whether amici addressed arguments in their
oppositions’ briefs without direct citations to said briefs. We argue that simply presenting an
alternative to the arguments made by a group’s opponents does not necessarily denote that
the amicus read their opponents’ briefs. An example can be found in Felker v. Turpin (1996),
when the Court ordered all party and amicus briefs due no later than 2 p.m. on Friday, May
17, 1996. Thus, none of the amici had the opportunity to read their opponents’ briefs prior
to the submission date. While using our measure of direct citation would reveal no conflict
in the case, evidence looking at contrary arguments would reveal conflict as all amici, save
one, spoke to divergent applications of Ex Parte McCardle (1868) in the case. Though this
case involves interest groups on opposing sides of the case making arguments that would appear
to conflict with one another, we do not believe that these contrary legal arguments are indicative
of any purposeful conflict between the amici. In addition, due to the practical limitations of
such an approach (which would require coding and comparing every argument made in every
amicus brief) and the possible reliability concerns stemming from such an approach, this measure
would likely result in essentially total evidence of conflict between amici.
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by amici in its opinions.” Finally, and most importantly, when this type of
conflict occurs, it is a clear indication that amici alter the informational
environment at the Court. Consider, for example, a case in which there is
no amicus participation. In such a case, the plenary conflict is between the
petitioner and the respondent, and this is reflected in those parties’ briefs.
However, when amici become involved in a dispute, they expand the scope
of the conflict (Schattschneider 1960). By filing briefs in support of the
petitioner, the result is that amici often compel the respondent amici and
the respondent party to address their arguments for purposes of invalidating
them. Insofar as amici alter the informational environment at the Court,
this measure of conflict provides concrete insight into how amicus briefs
present the Court with information that would otherwise be unavailable to
it. Simply put, when respondent amici and the respondent party directly
reference petitioner amicus briefs, this provides compelling evidence that
amici are an important part of the adversarial process by shaping the infor-
mation contained in their opposition’s briefs (both party and amici), which
may, in turn, influence the choices justices make.

To determine the extent of conflict, we collected data on all amicus
briefs filed in the 1995 Supreme Court term in which there was at least one
petitioner amicus brief filed. This is a necessary condition for our measure
of conflict because, absent a petitioner amicus brief, no direct citation to
an amicus brief can occur by respondent amici.*® Determining citations in
amicus briefs proved to be no easy task. We base our approach on Kearney
and Merrill’s (2000) analysis of citations to amicus briefs in Supreme Court
opinions. These authors find that “the Court is generally consistent in
identifying any amicus to which it refers” (843). Adopting this logic, we first
selected a random sample of ten respondent amicus briefs and read each brief
to determine the consistent language used by Supreme Court attorneys to
identify rival amici. From these readings several things became clear. First,
attorneys generally spell out, in the first few paragraphs of the brief, how
they will consistently refer to opposition briefs. Second, amici almost wholly
use the terms “amicus” and “amici” when referring to opposing amici.
However, not all do so. Accordingly, we ran searches in the briefs for the
” “amici,” “friend of the court,” “brief,” as well as the abbreviated
“br.” and “brf.” Once one of these terms was found, we then proceeded to
read the text surrounding the searched term to determine whether the brief

terms “amicus,

29. While we are unaware of studies on the Supreme Court that analyze conflict in briefs
in relation to the Court’s dispositions, Walter’s (1988) seminal study on summation in jury
trials indicates that the ability to address points made by one’s opponent influences jury
decision making.

30. Note that, due to the expedited briefing in Felker v. Turpin, which required that all
briefs be due the same day, this case is excluded from the analysis as the respondent amici
did not have the opportunity to read the petitioner amici’s briefs.
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was indeed making reference to one of the opposing (petitioner) amicus briefs
for the purposes of invalidating the argumentation in that brief. The amicus
brief of the State of Louisiana in Meghrig v. KFC Western (1996) offers one
of the more typical examples of citations to an opposition brief. This brief
is coded as having cited the amicus brief of Western State Petroleum
Association, as it states the following:

the Western States Petroleum Association as Amicus Curiae, argue
that recovery of remediation expenditures under RCRA [Resource Con-
servation and Recovery Act] is improper because permitting such relief
would nullify CERCLA’s [Comprehensive Environmental Response,
Compensation, and Liability Act] petroleum exclusion. . .. This
argument is without merit.’'

Table 5 reports the results of our measure of conflict. Respondent amici
(and the respondent party) are listed across the top of the table, while
petitioner amici are listed in the left-hand column.’ The first entry in the
column indicates the percentage of times the respondent amicus (individuals)
cited an amicus brief filed by the petitioner amicus (individuals), relative to
the sixteen briefs in which opposing individuals appeared on briefs supporting
the petitioner and respondent (which constitutes the numbers in parentheses).
Therefore, this percentage reveals that, of the sixteen briefs in which
competing individuals supported both the petitioner and respondent, the
individual respondent amici cited the individual petitioner amici once.

Four salient points can be derived from Table 5. First, while there is a
great deal of competition among the amici (as reported in Tables 1 and 4),
actual conflict between the amici is somewhat rare. Specifically, of all of
the opportunities to engage in direct discord with an opponent amici,
respondent amici only cited petitioner amici 15 percent of the time. Indeed,
if we utilize the petitioner-respondent brief-dyad as the unit of analysis (as
opposed to the petitioner-respondent group type-dyad), we get the same
result: citations are made to petitioner briefs in only 15 percent of cases.

Second, while the overall levels of conflict between the amici are low,
direct citations to petitioner amicus briefs by the respondent party are
a relatively common phenomenon. Overall, the respondent parties cited
petitioner amicus briefs almost 30 percent of the time. This is a fascinating
result as it provides evidence for our contention that amici supporting the
petitioner alter the informational environment at the Court by changing

31. See amicus curiae brief of the State of Louisiana, Meghrig v. KFC Western (1996).

32. In the data from which Table 5 is derived, each group type who appeared on an
amicus brief supporting the petitioner is tied to each group type who appeared on an amicus
brief supporting the respondent. As such, this table differs from Table 4, in which the data
were derived from the cases in which each category of amici participated: here the data are
based on the briefs in which each category of amicus participated.



TABLE 5.
Conflict Among Amici Curiae of a Given Type

Public

Respondent Amicus Individual Corporation U.S. State Local Advocacy
Petitioner Amicus

Individual 6.3% (16) 100% (1) 0.0% (0) 25.0% (12) 0.0% (2) 13.3% (15)
Corporation 11.8 (17) 60.0 (10) 25.0 (4) 0.0 (9) 0.0 (0) 0.0 (5)
U.S. 0.0 (0) 50.0 (4) 0.0 (0) 83.3 (6) 0.0 (1) 100 (1)
State 16.7 (6) 0.0 (2) 0.0 (3) 0.0 (4) 0.0 (2) 25.0 (8)
Local 0.0 (0) 0.0 (0) 0.0 (0) 0.0 (0) 0.0 (0) 0.0 (3)
Public Advocacy 15.8 (19) 10.0 (10) 0.0 (7) 12.0 (25) 0.0 (5) 8.3 (24)
Public Interest Law Firm 14.3 (14) 0.0 (4) 0.0 (6) 0.0 (11) 0.0 (3) 20.0 (15)
Trade Association 5.0 (20) 20.0 (10) 20.0 (5) 25.0 (28) 0.0 (4) 9.5 (21)
Union 0.0 (0) 66.7 (3) 0.0 (0) 0.0 (0) 0.0 (4) 0.0 (0)
Peak Association 14.3 (7) 0.0 (2) 25.0 (4) 0.0 (10) 0.0 (1) 33.3 (9)
Other 0.0 (9) 100 (1) 25.0 (4) 8.3 (12) 0.0 (2) 0.0 (7)
Column Total 10.2 (108) 31.9 (47) 12.2 (33) 16.2 (117) 0.0 (24) 13.9 (108)

3an0)) swvadng *g ) Y3 Ul IPuo)) pue ‘vopnddwo) ‘wonedpnie dnoig 3sa193u]

LL6



TABLE 5. Continued

Public Interest Trade Peak Respondent
Respondent Amicus Law Firm Association Union Association Other Party Row Totals
Petitioner Amicus
Individual 33.3% (3) 0.0% (6) 0.0% (0) 0.0% (6) 20.0% (10) 15.3% (13) 14.3% (84)
Corporation 0.0 (11) 6.5 (62) 0.0 (0) 0.0 (7) 0.0 (3) 20.0 (25) 11.7 (153)
U.S. 0.0 (1) 84.6 (13) 83.3 (6) 50.0 (6) 0.0 (0) 92.9 (14) 76.9 (52)
State 0.0 (7) 6.7 (15) 0.0 (0) 0.0 (6) 0.0 (4) 38.5 (13) 12.9 (70)
Local 0.0 (3) 0.0 (2) 0.0 (0) 0.0 (6) 0.0 (0) 0.0 (8) 0.0 (22)
Public Advocacy 0.0 (23) 3.7 (54) 0.0 (1) 3.3 (30) 0.0 (14) 26.0 (50) 9.5 (262)
Public Interest Law Firm 0.0 (12) 0.0 (38) 0.0 (1) 0.0 (16) 0.0 (9) 12.9 (31) 5.6 (160)
Trade Association 21.1 (19) 11.3 (79) 25.0 (4) 5.6 (18) 12.5 (8) 28.7 (73) 17.3 (289)
Union 0.0 (0) 0.0 (8) 0.0 (4) 0.0 (3) 0.0 (0) 66.6 (3) 16.0 (25)
Peak Association 16.7 (6) 17.6 (17) 0.0 (1) 0.0 (6) 0.0 (4) 47.6 (21) 21.6 (88)
Other 10.0 (10) 0.0 (19) 0.0 (0) 0.0 (12) 37.5 (8) 4.8 (12) 8.3 (96)
Column Total 7.4 (95) 9.6 (313) 35.2 (17) 4.3 (116) 10.0 (6) 28.9 (263) 14.9 (1,301)

Entries represent the percentage of briefs in which the respondent amicus (or party) directly cited an amicus brief on which the petitioner amici appeared. Numbers in
parentheses indicate number of briefs on which both the petitioner and respondent amicus (or party) appeared.
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the nature of the argumentation in respondent party briefs. In particular,
instead of focusing solely on refuting the positions espoused by the petitioning
party and defending the lower court’s disposition of the case, respondents
regularly attack petitioner amici for the purposes of weakening and/or refuting
the points of law and policy advocated by those organized interests. As such,
these results provide novel insight into the important role amicus participants
play in directing the flow of information at the Court.

Third, of all the petitioning amici, the most common organized interest
under attack is the Solicitor General (SG): of the fifty-two opportunities to
engage in direct discord with the SG, respondents and respondent amici did
so more than 75 percent of the time. This provides substantial evidence that
the amici and the parties give especially singular attention to the SG, no
doubt in an endeavor to diminish the office’s high success rates at the merits
stage (e.g., O’Connor 1983; Segal 1988). By engaging in this type of direct
conflict with the federal government, amici attempt to level the playing field
by focusing the justices’ attention on their attempts to neutralize persuasion
attempts made by SGs. Interestingly, SGs rarely involve themselves in such
attacks, citing petitioner amicus briefs only 12 percent of time. Instead, SGs
focus their briefs on developing their own points of law and policy.

Finally, of the remaining amici, trade associations, peak associations,
and unions are most commonly attacked, while public interest law firms, public
advocacy organizations, states, and corporations remain relatively unscathed.
As such, it does not appear that either institutional or membership-based
groups are especially susceptible to assailment by petitioner amici. This
reinforces the point that, while there is a great deal of competition among
interest groups in the Court (i.e., many opportunities for conflict), there is
little evidence of direct discord between the amici.

CONCLUSIONS

This analysis has examined organized interest participation, competition,
and conflict in the U.S. Supreme Court. Our findings with regard to the
participation of amici curiae reveal that the Supreme Court is remarkably
accessible to a wide array of interest groups. As such, we provide confirmation
that, despite research that questions the very feasibility of pluralism (e.g.,
Browne 1990), evidence does exist of a pluralistic society, at least in terms of
interests participating as amici in the Supreme Court. That is, corporations
and institutions do not dominate the interest group choir in the Court;
instead, a host of membership-based organizations play their part in the
Court’s jurisprudence. Our findings relating to competition and conflict
among organized interests are of particular interest. While we uncover that
there is a great deal of competition among interest groups in the Court, we
find little evidence of direct conflict, with citations to opponent briefs for
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the purposes of refuting their argumentation occurring in less than 15 percent
of opportunities to do so. Nonetheless, when interest groups engage in this
type of conflict, they play a clear role in shaping the information environment
at the Court. As such, our analysis of conflict contributes to the literature
that investigates the types of information provided organized interest in the
judicial arena (e.g., Comparato 2003; Parker 1999; Spriggs and Wahlbeck 1997).

While we have provided a comprehensive analysis of interest group
activity in the Supreme Court, we encourage future researchers to investigate
a number of related but unexplored aspects of organized involvement in the
judicial system that touch on both normative and empirical concerns. For
example, despite the fact our results indicate that a wide variety of interests
participate in Supreme Court litigation, our conclusions are limited in that
we are unable to categorically state that disadvantaged groups are able to
utilize the courts as an outlet for social change. To do this, researchers might
employ an alternative strategy for the classification of groups, examine the
types of litigants the amici support, analyze the positions amici espouse, or
explore the resources at the disposal of each amici. This is clearly a productive
line of inquiry that will surely contribute to our knowledge of possible biases
in the administration of justice. Similarly, because our analysis is focused
on a single term of a single court, we invite others to analyze the applicability
of this research to other terms and other courts. Indeed, it is only through
multiterm analyses that future researchers will be able to identify the groups
that forge long-term alliances with each other in their attempts to influence
the courts; in addition, this strategy will provide the opportunity to distinguish
the groups these amici regularly oppose. As it is now clear that group
participation in the Court is marked by substantial coalition formation and
competition, this research will surely benefit our understanding of the
strategies and effectiveness of groups in the judicial branch. Likewise, applying
this research design to lower courts has the promise of offering leverage over
whether biases exist with regard to pressure group participation in those
courts. With the Supreme Court’s shrinking workload, the courts of appeals
have become the de facto courts of last resort in the American legal system
(Hettinger, Lindquist, and Martinek 2006, 13). Yet, despite the significant
role these courts play, little is known about the types of groups participating
in these courts, or the levels of competition and conflict between the amici.
Finally, and perhaps most importantly, future research should focus on how
amici affect the choices jurists make. While there is a substantial literature
that examines the influence of amici on litigation success, little research has
focused on the role of organized interests in shaping policy and doctrinal
change in the courts. Further, scholars have given scant attention as to
whether certain types of organizations are more effective than others in their
attempts to influence judicial decision making. Although we have provided
evidence that a wide array of pressure groups participate in the Supreme
Court, our results cannot speak to whether certain types of amici are especially
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influential. In other words, a pluralist portrait of group participation in the
Court is not necessarily indicative of pluralist influence on the Court. Addi-
tional research into these, and other unexplored areas of interest group
involvement in the judiciary, will undoubtedly increase our understanding
of the important role organized interests play in the judicial arena.
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