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WHO participates 
as amici curiae in the 

u.s. COURTS 0 

In th e pa.'~l ,wo decades, scholars ha\'c made remark­
able advanceme llLS in the stale of knowledge abo uL the.' 
U.S. COllrl~ o f appeals. 'We now ha\'e a be tl c r unde rsta nd­
ing o f the po litical natu re o f their slaHingl a nd I he histo r­
ica l Ui lllsfofm a Li o n tha l the 

their argumenLS, and if amicus pa rtic ipation matters for 
case o UlcOIneSIl-whal we know regarding am ici curiae 
in th e courts of appeals is much more limit ed. l~ 

This is unfortunate for several reasons. Fir·sl. in terms of 
raw numbers, more a micus 

lower fede ra l cOlin selection 
process underwcnt.!! We also 
have a beLler g rasp o n the con­
sequ ences of th e o rga ni za­
uo nal design o f U1 CSC cOlirLIi"'l 
a nd lheir position in the fe d­
eral judicial hi erarc hy.1 Fur­
I her, we have a deeper 
apprecia tion for the ways in 

Given the consequential nature of partic ipation occurs in [he 
courL'S of appeals than in the 
Slipreme Court I '" Of course. in 
terms or th e percentage of 
cases wit.h amicus partiCipa­
tion , am ici are much mo re 
CO lTllTl o n in the Supreme 
Coun. Nonel heless, Ihe a nal),-

amicus curiae briefs in the courts of 
appeals, it behooves us to have an 
understanding of who is choosing 

to participate. 

wh ich judges 0 11 these couns make l a,~ and how the), 
innucnce the beha\<;or of oth e r aCLO rs.\' In sum, the ch ar­
aCleri L~ll i on o f the CDuns of a ppeals as "amo ng th e leasl 
compre he nded o f 1ll<:1ior fede ral institutio ns" is now 
much less a p t a descripLion o f the stale o f kn owledge 
rega rding these courLS th an it was whe n Ho ward pe nned 
those words a lmost 30 years ago .' 

This is ce rta inl ), a welcome d eve lopment ~ive n the 
0 pp0 rlunity the co urLS of 3ppeals aITord for advanci ng 
Our unde rstanding ofthcjudiciary beyond what WC' know 
fro m the excl usive focus on the sing ular institutio n that 
is th e U.S. Supreme Co urt. Furth e r, it is a long overdue 
development in ligh t of the importan ce o f the courLS of 
appeals as legal institutio ns in the ir own rig hl. As Kl e in 
d e mo nstrates, these courlS make law in mea ning ful ways, 
particu la rly when the Supreme Court has no t ye t spo­
ken." Moreover, for a ll practical purposes, the COurL~ o f 
appeals are Ihe appellate courlS of la<;t resort in I.h e fcd­
era ljudic ia l s},s tcm given how few appeals a re disposed o f 
by th e Supreme COLIn and how many appeals afe dis­
posed of by the co urLS o f a ppealsY 

Though th e sl.ate of knowledge rega rdin g ul e co urL'S of 
appeals has g ro wn impressively, it ha ... not grown IIni­
fonn ly; ralh e r, '\here co ntinue r.o be importalll a reas 
about which we remain stllbbornly and co nspic llously 
uninfo rmed."'11 This includes amici ill U'IC court", of 
ap pea ls. Though we know a great deal about ami ci curiae 
in the Supreme Coun-induding the types of groups 
that fil e a micus bdefs, why they partic ipate. the nat lire of 

P~l\\ M. Collins. Jr. thanks the Uni,cr.sil)' uf North 'fex;:ls fora It:sc;lrch fcl­
l()w~hip thai paniallv rllnd ed tilL' ("ullt-nioo or IIw da ,a us('d ill Ihis projcn. 
\\'eml} I.. ~ I anjnck brr,Hcfu lh adwuwkdgcs Ihe SliPPOrL 0 1 lIlt' National Sci­
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fo r Iheir insights U11 lhis research. 

I. Roger I lartier & Li~a HoITlH's, IIIClnuilig Sr//(I/(' \,"lIlill), of lmuPr fi'drml 
rollrf 1UIIllIllfI'-l. RO.J I'DI(,~'Tl· RF. 274 ( 1997); LiS<1 ll ohm;s & 1~ li sh ;t Sa\'chak.jlllli­
,wi tll'IH)lIIll1/enl Pofi[u;$ hi III, I 0711t C(J/Igrrll, 8ti JI 'Ill( ,A'fl 'Rt ~32 (2()O~); Safah 
nimh'r 8: Forrest Maltzmall , Till' /Jflfilirluj'omjinnmgjrtil'1ttljUflgPJ. !12 j l'OlU­
n"R~ 320 (200Y). 

2. Shddon Goldman. I>!CKI'\(, FunRAI COt R"! j t IX.L'> (Nc\\ I-I a\"cn: Yale 
Ulli\'e rsil\ Prcs~. 199i ); Kaney Sd l('1"(·r. Tht' )llIlie;'ll rmlji,.lIlflli,m Im)ir.n: M obi­
lizlllg"UIr5. lIIoililnillg IIU1SII'J. Mfi jl DtC.'rt · R~ 2·10 (20(t' ): NallCV Sdlf.'rer. SeOR­
IV, Por"I': POIITICH"S. ACT!' I"'''''', "'() nit LoWHI. FI m R,\I COt RT 

AI'I,(JI"r" F¥r PROlBS ( I~a lo Al to: Stanford Univ('rsilY Pres!>. 2005) . 
~ . .I onal hall Mauhc\\' Cuhen, liNm. AI'I'~.II ... \l. COl RT~: Tilt IMI',\( ~I OF 

O .)lIRTOR(oA"" AriON O'l .l I 'IlI(:(..\I DH,hIO" M 11..1'0;1, (Alln Arbor: Ulliwrs il\ of 
~Iidtig;tn I)rcss. 2002): Erin K:lItL'ny L'I ,d., Ch(l11~ml(T 'II'1111r,.: l'tll lllg. 1'tlli(llIO'. 
find IHrIS;fIIl i\fflklllg01II/U'U.S. umrb ojA/J/H'(lll. 52 All.)' 1'01.. SCI. 490 (2008). 

-I. Donald Songer el al.. 'I'll,. I/U'rmrh)' Qj.lIl.'JIIU: 'TrlloiK (/ Prillri/ml-Agl'Ill 
M I.HM ,y.\·I,p'"i'mr u,url-Cirrml (;rm,.r 11I1",."eIIMlf. 38 A\I .J. POI . S<.I. 67~ ( 199-1 ); 
S,1111 Lkn c~ ll , TII "- u.s. (''(II I R'''S ('~ AI'I'bl l ~'ANI I II'~ 1 .• 1\1\ IH Co,"\n:SSII)NS: J>I'R­

... I'H.-:-I1\'t:... ... 0'1 !I!"- Il rERARClIY'IFJ t ''ITlt F (New Yllrk: I.FB Sch ola rly Puhlishing, 
20(2). 

~. Susan J laire & S,eia llie Lil1dquist. Sorifll ~"(""lIrll.V dl.lfI/"fil_\' ((/Srs 11/ Ihr U.S 
(f)/i rU OJ'I/I/ll'lI{S. 1'30 J l 'lIlt ... n URI:. 230 ( 1997): Robt: ,.,.J. J lumt:, Gm,"IIlIg 1I IIIIIi/)lr 
Audirllrr.:,: Till' .\'lmlrJ.,T"lrSt'lt'f/io/l rif l ,PglIl Cmllllflillg., '1)'.Illdgl'1 1111 IIII' U.S. Courl.:, 
IJftl/JIH'(jl~. :~(JJ. Svs. ). 14 (20ml). 

0 . Rube n.l . HlIllIe. HI)wCm Iri S I.\II '.'I ~ I F~.m RAI ADMINISTRA1Wt: BEII,o\\'IOR 
(Nt'w York: Routled ge Pr('s~, 2009): Stefanic Lindquist & D;l\'ici Valor. CoII­
J.,rrP.Hi()//flI'"i'{I)()IIV510j,.,ln"(11 ","("wi rourl d"(1I11I1/I. H;) JllI)J( ~\II ' Rt ii i (2001 ). 

i . J Woodford I-{ow·,\rd. o.'~ 'R:r ... m AI'I'b\I _'" IN 1m: Fnwl/.AI J \.' nw''''" ~-YY 
n\l: t\ STem· OF TII"- SE< O.'lD. FIn II , ,1:-'1) Dlsnrcr lit COLl 'llIl11 CtR( :ln-.; X\'ii 
( !'rbICL'llln: PrincelOl1 Uniw:rsil \' I' f"'~. IYRI ). 
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sis o f a mici in the Supreme COlirt sti ll 
represents an ana lysis of th e minority 
o f all am ici panicipaling in lh e fed­
eral syslem. Second, and more impor­
Lant.ly, ca'ie hi sLOry (which includes 
amiclls partic ipalion in earlie r stages) 
maLlers for understanding whal lran­
spires al the Supreme Coun level. 
Thal is, underslandi llg amicus activi l)' 
at the coun of appeals level is e no r­
mouslv info rmative for lIl ldt::rstand­
ing ;;u;licliS aClivity al the Supreme 
Coun level. 

Indeed , a nontrivial lluIl1bcr of 
amici firsL enter in to the legal fray at 
the cOlin of appeals level. Provided a 
ca'ie is the n a ppealed to the Supreme 
Court, these am ici frequc ntJy con­
tinue their participation at Ul e certio­
ra ri and/ o r merits stages. II Moreover, 
recent research ind ica tes thal amicus 
participaLion in tl1C courts of appeals 
plays a subs t~U1tial role in shaping the 
Supreme Coun's agenda-setting deci­
sions. For example, ill their ana.lysis of 
lhe Burger COLIn, Hagle and Spaeth 
re po n belween o ll e in four and one in 
five docketed cases witJ) participation 

8. D ;!I'id E. Klein. M AKI,,>r; L AW IN TI l}" UJ\ITU) 

S"IA1~$ \on 1 R"I"~ OF A l'l'b\lS (Nf'''' York: Ca trlbrid~t, 
Llni\'er~i r y Press. 2002) 

9. Wendy Manillck. AptH:lIflll' l\'or/rlwYSI',\ oj /III' 
Fedf"'nl-"Idirimy: Th e U11iled St(! le.~ Cora/.s oj Ap/H'o/s, 
in ~"ark C. ~'1i Il t"f", I,:'d .. E XPUJRINI: j l lllcHL Pou­
TII ~<'; (New Y(wk: O xford Un ivnsity Prt:ss. 200H). 
Orcullrse, gh'cn Lhat most federal cast:s go Il() fur­
Ilwr lhan Lilt: U.S. dislrict courts. the district 
couru arc truly the courts of last reson ill the fed­
eral ),}'StCIll. In \('TIlIS of fede ra l :lppea ls, howf"vl"r. 
Ihattit \(- goes 10 lhe C()LLrL~ ofappt:ab 

10. \Vend)' Maninl"k, Amiri Cllnw' i11 /lU' U.S 
C(J!I1"tS of Ap/J('(I/.s, 34 A"L POL Rt.-S. 803 at 804 
(~006). 

II . Ch-llIt:1l 1 Vase. Utignfi(m (IS a ['orm of ['n'\'~l/ll' 

Dmul) A rlivit)" :~ 19 ANNALS OF TilE AM. AC,\l). OF 
POL. ANI ) SOl ;. SCI. 20 ( 19':IH): Sam uel Krislo\'. Th e 
AlIlirus r:urirU' IMl'f Frolll Fril'lIdsJiil) 10 1\11110("00" 72 
VALl;. L. .J. 694 ( 1!J61); KurCIL O'Connor &. Le(­
Epstein. Court RulRS (/)/(I II'"rkltulIl:" (;0.\1' ."illidy lif 
UII(I'''s GUIIPming A minH CllnflP j>m"l iciIJUli(III.li j . S'-,'S. 

J. (19:S1); Gregory Caldeira. & j ohn R. Wng-ht. 
Orgtlni::.f!fi /nln-f'.Jt.~ (lnd ;\grllr/o Srltillg 1/1 fhl' iI.S. 
SII/mmll' Court. 82 AM. J POL SCI. 11 09 ( 19SA): 
Greg Caldeira & .J ohn R. vVligln. Alliin Curim' 
/3I<jol'l' IheSuln"(J'1fI1' Cl)lIr!: Who I'{/rti("ilm(/',~. WI/nl. (/1/(/ 

flow i\luell ~ 52 j . OF POI . 78:{ ( 1990): Susan Behu· 
niak-Long. Friel/dly firr.: Allliei ("unal' (lnd \,vebster \'. 
Reproducuvc I'/calrll Services. 7,j .lJ I/)/(:-\7HU: :!6J 
( 1!l91 ): .I arrJt"s Sprig-,!{s [I & Paul Wahlhcc k, /1111il'll':' 
(;lInm' mul till' Un/,. oj II~rOl"llmtiull Ilf IIII' -,"/llm'ml' 
C/Jllrl. 50 1'01 .. RL.'!. Q. 365 ( 1997): Lee Epstein & 
j ack Knig ht. MflPP;IIJ: Ou/ tllB Stl'U/f'J,rir 7i . .,,-ai1! : TJIP 
I li/ormotiolial Noll' IIJ Amici CII11([1'. ill I .r-.:STtTUTIt)NAI. 

API'ROM·IIE. .. TO SUI'RDtF COURT O ECISION MAKl Nr:. 
cd s, Cornell C IaYlO n and Howard Gill man 
(Chicago: Un ive rs it), of Chicago Press. 1999): 
J o.~ep h O. Kcamcy & Th(lll\a.~ W. Me rrill. "flrl' 
IlIjlll",rrp nJ Jl l111eu.1 Cll rirl(' IJril'f~ (JII till' SlIlm'llll' 
Crllifi. 148 U. r'A. L. R~:v. 743 (2000): Ryan 
J OlVen .~ & Lee Epstei n . Amici curiae r/uring IIII' 

Pro CD, Inc. v. Zeidenberg 
Amicus Cu riae Brief IfllA, AMA and AAP 

In th e United Stales Court of Allllcnls 
For the Scw!Ilth ('In:u;l 

ProeD, Incorporated 
Plal:nti{f-Appello,nt, 

Matthew Zeidenbcrg. and Silken Mountain 
Web Services, 

De{ell.danl.<;·Appellees. 

ON AVPEAL FROM TH "~ UN ITED STATES DISTRICT COURT 

FOR THE WESTERN I) ISTU ICT OF WISCONSI N 

HltiEf 01<' AMI CI CURlAt; 
INf OK.\! ,\TION 11'WUSTltY ASSOCIATION 

A,\l~: III CAN MEDICAL ,\SSOCIATlO N 

,uW M'SOCIATION O f AMEIIICAN l'UU U S tU: IIS 

R.J:hllfjllist ),ears, 89 .1 UHI('A"l1.1 IU-. 127 (2005): Paul 
Collins & Lisa S()lowit-j. I NTI'- Iu~ .. r GIt{lI li' PAKI"lr:II',\­
·nON. O .)MJ'ETtTION , ANn CONFJ.wr IN Tllf: U.S 
SUI'RD!~. CUlllO. 32 L \\\" & Soc. IN(,!tTJIt\'955 (2007): 
Palll Collins. FRl f.NJ)~ OF TI-t¥. SUI'RUtt: C'()I I W:I~ 11\'"1"1-:1(­
tX r GRUUI'S ,\Nn .l UI)ICIAL D Ect<';ION M.·\KIJ\'l . (Nf'W 
York: Oxford Univers i1Y Press, ~O(8) 

12. What little we know (;OllieS primaril y from 
an carlyexplor.llion ol"arniclls participalion in th~ 
U.S. cou rts of appeals as compa red to the 
Suprem e Coun, Wayne Mcint osh & Pall l E. 
Parker, ~Fcdcr'a l Flie nd.$ of the COllrl: An IlI ler­
Ticr C,om pa risou" ( l tlt\6) (un puhlished manu· 
script. on lile wilh ;Iuth ors) : a sIlIdr IIf the 
d ynamics drivi ng amicus participatiu n in th t" 
,' oun "r appeals. M;:fI'lillek, .w/lm Il. J 0; lJnd :a 
n:ct: lI! ' lIlalysis or am iclls c uriae succc s.~ in Ihl' 
cou rts o f appeals. Palll Co ll i n .~ & \Vendy Martin c k. 
f.'ril'lId.f /)/ IIU" Cirrll ils: /-II/ ..,-est Cnlll/J IlIjlul'l/c£ Oil 
f)rci.(;QIl M(lking iT! II,i' U.S. C/)urts oj AI'/J('ols. 91 ~)C. 
SUo Q. 397 (2010). 

13. l\k lntosh & Pa rker, 0511/'1'0 11. [ ::1: Marti nek. 
suI/m il . 10 

14. For l'xamplc, i ll PhannaCl:utical Researc h 
a lld Mannf;tclures of AJII l" rica v. Con ca nnon, 249 
r. :-k,1 66 ( 1st Or. 2(0 1), liJur amicus bdels wae 
riled a t Lhe cou n of apl)ca ls Icvel. Th ree of these 
amicus briefs :lpp~a red in modified form onCf! 
t.he GL~C " r.tS :Icct" pt cd for rev;!:w hy Lhe Suprem e 
COllrt 

I rl. Tim Hagle ,I\.: Il aroid Spaeth , Till' l'rl'.Jt'lul' (If 
l,flWI'I~Gmrt Amirt ft.~ /IU Asp,>r! oj .')11/111'1111' Courl 
Agnula .Vllillg. 30 .J LJST. Sn •. .J. I (20~). While 
II"g ll! ami Spal"lh provide c\'ilic ilce titat Ih (' 
Supre me C..our! is more li kely to an:ept c;t.'ws for 
rt'vit,\", that ,,'ere accompan ied by aminls bricJs in 
the lowe r courts, it is not entirely e\'ident if th is is 
due to the ability of amici 10 signal lhc sa li e nce of 
11 c;lse u r ir a mici ' \I·t· ('speciallr atu-de led IU cases 
ill the luwt:: r {"OIII"lS with wide I, UJ!-\,illg' poli cy impli­
cations (i.e .. lhose ca.~('s most likely to be ;t(;l"l'pted 
for r(,vicw by the Supreme COlin ). 

by am ici in the lowe r court are 
accepted f:o r review (a" compared to 

the me re 1 in 20 pe Li t ions accepted 
ove rall).l '> Thus, absenl an under­
standing of amici curiae in the courts 
of appeals, we are left with only a par­
li lll comprehe nsion of t.his most 
impo rtant interest g roup litigalioll 
strategy. To be sure, unde rstancUng 
amicus Cliliae participation in th e 
Supre me Court is imponant, but 
underst~mding such pa rticipation in 
that courl sho uld not e nd the inqui ry. 

Amicus activity 
Amicus curiae participauon in the 
fe de ra l courts of appeals is governed 
by th e Federal Rules of Appellate Pro­
cedure. Th e requirements arc much 
lh e same as lhosc fo r pa rlicipation in 
tJ1C Supre me Court. Permission [Tom 
bo th of the direcl parties 10 a SUil is a 
prerequisite for filing an amicus brief, 
un less lhe po te nlial am iclIs is t.h e 
United tates, a state, a l.erriLOry. o r 
lhe District of Columbia. A'\ is the 
GL~e in the Supre me COllrt, if one o r 
the othe r o r bo Lh of the direct parties 
to a case declines to grant permission, 
a potenlial amicus may seek the pe r-
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missio n of I he court. The Fede ral 
Rules of Appel1ate Procedure furth er 
state that the "motion must be accom­
panied by the proposed brief ... ."" In 
othe r w'orels. the would-be amicus 
lile r must prepare and submit the 
brief be/ore pe llllission to fil e the brief 
has beeil granted, 

The courLS have gene rally bee n 
qu ite li bera l in g ranting pe rmissio n 
to ftle a miclis briefs. 17 Some legal 
sc hola rs, however, have argued in 
favor of a Illuch mo re restrictive 
a pproach because of the ir pote ntial 
LO ove rburden a lready overworked 
court of appeals juelges o r the threat 
they may pose to perceptions of fair­
ness in ul e adversa rial process. H< And, 
in fact, the generosity of the courts 
o f appeals in g ra nting leave to file is 
not entirely un bounded. 

For example, the U.S. Court of 
Appeals for the Second Circu it has 
imple me nted th e fo ll owing rule: 
"The COllrt wi ll deny leave to fil e 
brief fo r an amicus curiae where, by 
reason o f a relatio nship between a 
j udge who would hea r the proceed­
ing a nd lh e a micus or counse l for 
the ami cus. the filin g of the brief 
would ca use the recusal o f th e 
judge. " 19 T he Ninth Circuit fo llows a 
similar praclice with rega rd to Ih e 
recllsal of a member o f an e n ban c 
cOllrt. ~1(1 

Some COLIrt ofappeals jlldges, lOOt 
have taken a dim view of this prac­
tice. T he se ntiment expressed by 
Judge Richard Posner is an exampl e 
of judicial disapproval: 

TIll' lac! thai po wc r ful pub lic offi cials 
(II" bllsin c~s o r labor organ izatio ll s sup­
port or oppose an appeal is a datum 
that is im-levant to judicial decision 
making, e )(cept in;t lew cases. or wh ic h 
this is 1101 on e . in wl1kh the positiol1 of 
a 1I1)J1I>artv ha, legal si~llilica nce . And 
eve n in those ca .... cs the pOsitioll call 
usually be cVI1\'t', ed by it le ller or am­
e1.wit morc cOl1c isdv and authorita­
tivel)' tha n b)' a brieF ' 

"Vith some minor variations, ror­
mal requirements with regard to the 
ti ming, fo rmat, and co nte nt of am i­
cus briefs are ge ne rally consiste nt 
bOlh across Lh e circuits a nd in COIll­
parison to t.h e Supreme COlin. Fo r 
exa mple, eac h amiclls brie f in a case 

is limited to no more than half u1e 
maximum Ic ngu1 o f the brief., fo r 
the direci parties. ".!~ But the numbe r 
of sllch briefs is lim ited on ly by the 
abil ity o f amici to meet the proce­
dura l req ui re mcnts for filin g. In 
te rms o f CO I1l CIll , "the cover [o f an 
amiclls brief] Illust iden tify the party 
o r parties stlppo n ed a nd indicaLe 
whelher lh e brie f' suppo rts affi r­
ma nce or J'eversa l. " ~1 Notwi lhsla nd· 
ing this require me nt. in sOlll e cases 
a mici fil e briefs that do not explicitly 
suppon eith e r li l igallt. As is clear, 
no ne of these require ments are exor· 
bitan tly burde nso mc in and o f them­
selves, but securing the assistance of 
skilled legal tal ent to produce the 
kind o f argulIl entation likely to be 
persuasive ca n be quite ex pe nsive. 
H owever. the ava ilable evide nce sug­
gests th at fil ing an amicus brief is a 
mu ch less expe n sive propos itio n 
than sponsoring a tcs t. case or fi ling 
suit as a direct party. ~1 

Where amici file 
Though th e rules and norms govern­
ing amicus curiae <:lCl ivit)' in th e 
courts o f appeals large ly mimic those 
in t.h e Supreme Co urt, ami cus bli efs 
a re fi led at a much lower rate in the 
courts of appeals, as nOLed ea rlie r. 
For exa mple, from 1990- 1996, ami­
cus briefs were fi le d in about 8 per­
cent of court of a ppea ls cases, 
compa rcd to a pproxima te ly 85 per­
cent o f cases in the Supreme Coun. 2..~ 

The ra th e r dramatic difference is 
Ii ke ly due LO Lhe fact that Lhe 
Supreme Court sits a t the zenith o f 
th e America n legal system and, as 
such , iL"i dccis io ns arc e ffe ctively 
final. Given this, inte res1 groups are 
panicularly attracted to the Supreme 
COllrt as a ve nue fo r amicus partici­
pation since a victory th e re is much 
Illore permane nt than a victol1' in 
th e co url"i o f appea ls, which can be 
reversed by the Su preme Co urt. 
Moreover, g rou p s may be more 
anracled to th e Supre me Court 
because tha t COlin's decisions are 
binding on th c nation as a who le, 
while court of a ppeals decisio ns are 
on ly binding wil.hin Lhe circ uit in 
wh ich they a re re nde red. Thus, 
gro ups seeking LO e nsure far-reac h-
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ing po licy gains have a substantiaJ 
in centive to fil e am icus brie fs in the 
Supreme COllrt , as o pposed to the 
courts of appeals, pani cula rly if they 
a rc conce rn ed about husbanding 
limited resources. 

Nonetheless, there are ;:1 numbe r 
o f similarities be twee n the types of 
cases Ih al attract a miclls briefs in the 
CO UrLS of appeals a nd the Supreme 
Co urt. For example. with rega rd to 

the isslI e area in which t.he litiga tio n 
is invo lved. a mi ci are es pecia lly 
auraned to cases in volvin g civil 
rights a nd libe rti es and di spuLes 
involving economi c aClivity. regard­
less of vellu e.~'" Mo reover, inte rest 
groups a re part icularl y a ue ntive LO 
cases in bo th inslilltljo lls that offe r 
the best opportu nities to influence 
th e develo pm ent of lega.l a nd social 
policy. 

Fo r exa mpl e, ami clls briefs are 
more preva le llt , i ll both the 
Supreme COLIrt a nd the court'5 o f 
a ppea ls. in particula rly sa lie nt litiga­
tion and cases involvin g judicial 
review. ".!; T hi s sliggesls that inte rest 
g roups vicw Ihe courts o f appea ls as 
signifi ca nt po li cYIll ;:lkin g ve nues 
and, as such , lhe)' ta rge l these ven­
ues in an a tte mpt to have the ir pre­
ferred policy preferences e ngraved 
in to law. Recent research ind icates 
th a t amici curiae a re capable of both 
sha ping decis io n ma kin g in th e 

16. Fm. R. ApI'. P. 29 (h). 
17. :-.t'lclmcl E. Tigar & Jant:: U. Tig-dr. FU JEIL\ L 

r\rn.AI.s: J l·Rls nKTtO'l \ 1'\1) P\L\(1I( I-. Third ecii lion 
(E.;.1g::11l : Wes!. 1(99 ). 

18 . .Iohn t i arril1gt01I . IIIII/r; (.'11 17(/1' m Ihe Fl'lf"m l 
CUUI'/) of A/'ptal.s: /low Frin1(/(1' Arl' Thry'?, 55 C\:> .. 
W. L. RF.\'. fill7 (2005) . 

19. 21\'11 CSK. R. 2!l t. 
20. 9TH Cm. R. 2~.2 (;111.( l' ST AnV]'iORY (:O \t\IIT­

lu. No n .. 
2 1. Voiccs fo r Cho ices v. Illino is Bell Telephone 

Compan }'. 339 F. ~d 5-1 2 ;H S45 (7th Ci r. 200j ). 
22. FED. R. APP. P. 29 (11 ). 
2:t FED. R. :\PP. P. 29(c). 
24. Gar~ E. S11Iith & Iktll E. Tc rrell. TIlt' Amino 

C,l,;ne: A Powrrflll f 'rilmd fo l' Pourr,>' LllIU .-trivocalfi. 
29 l.t t.ARJM, IIOl·~t RI-\'. ii2 ( 1995); Anita 1\ 1. 
~ l oonllan & Lisa Pike ~I;L~ler.llcx i s. IVn l illg aI/ 
:I minO" (,lIn(u Uri1 'o till' V" ilnl Slall:s SufI/Pille 
COllr/. PGA Tour. tnc. v. ~hrtill : T ht Role of Iht DIS­
(lbllif)' SImI" ( ,(mwwl/lh m {II't!ll,"'mg IIII' Amtri('ml~ 
11'1,11 f) i;)lIIJiill il's Arl. 11.J. (J ~ L t·( .. Aw r r-t s O f SI'OIt"I 
2H5 (2001 ) 

2:). KCanlC\' & ~lcrrill, supra II. 11: MarLinek. 
~ lIpra fl . 10. 

26. Co llins, !illl1m 11 . I I: Collins &: i\ lardnck. 
wpm n. t2. 

27. Lba Solnwkj 8.: Pa ul Cu llil1~. (;O IIllIl'l"(u {I11" 

LolJb:,'illg i ll til" U.S. SUIJI"I'III I' C/)I/r/. 37 A.\1. PUL. Ri,s. 
670 (2009): ManiJu'k, wl,,·oll. 10. 
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co urL-, o f appeals~>! a ll d increasing 
Ihe like li hood of Supre me COlirt 

revic\\·. ~'" 
Il is apparcll t that a llli ci pan icipal­

ing ill the courts of appeals pu rsue 
two primary opermive goals. firsL. 
th ey seek 10 pe rsuade CO lirt or 
appeals panels to e ndorse th e posi­
tio n forward ed in the amiclls brie[ .... 
Sccond. th ey attempt to shape the 
CHe fo r Ihe purposc of e nh ancing 
the prospec ts o f Suprcmc CO LIrt 
revicw, jO a nd presumably viclo r), a l 
that level. The questio n to which wc 
llIrn now is wh a t is the nature of the 
g rol lps pursll ing th ese o l~j('c t i \'es? 

Who are the amici? 
To examine the panicipation of 
amici cur iae in the cou rts of appea ls, 
we begin wi th da ta extrac ted from 
Ihe Kuersle n a nd Ha ire database,''' 

28. Collin~ 8.: 1\ l.u·tlnd .. III/m'l1l. 12. 
:?9. I I;rgk8..-Spal'lh, 111/'1'1111. 15. 
:JO. An additil)lml o bjt.'ct i\'c tur illl(' n'~t group 

amici ilia) he to attract IWW ml'lllbl'r~ a nd retain 
('xi~ling: 11ll'mt )(' fs Illil . 10 d,\lt'. thert' is 110 evi­
dt'lIc(' nn Ihis point \1';lh n'g;rrd to IIII' COllru. ul 
il pP(·.Ils. \\' il h l'(:garc1w l ir e SlIprt"IIH.: COlin. how· 
l·'·tT. ,('(, Thumas (;. 11:lIIsIIII·(\. III/onl1f11WI1 PrOT/I­

Will, OrKulI/:flliol/f1l Cl!I!~lmilll\. (llId IIII' /)1'0\1011 10 
.lill/llllil (/1/ A,llln/\ (;lIIilll' Hli'j ;'1 II U.s. .lill/nnlll' 
em lrl Cllt;!'. :17 Pot . Rf .... Q. 2 1!1 (:?O{)-I): Thvllla~ G. 
I hlll~r()rd. 1.IIbI,,·i7'K "ilmll'J..,'1t'I. 11' 11111' .lir k , (fIll/. flllIl 
(hgfllliud /lIln7' \1 IJlTlo/r'f' II1I'1I1 III IiiI' { ' .. "I . • \ U/'fPlIIl' 
COli/I. :I:! A,\!. POL. R..-..... 170 (:!OO-l ); and Dunald 
StJl1 j.{CI s.: R('g-illald SIH~l'Ir;UI. I lIlflf(1 GnJII/! SlIr(f11 

iFl Ihr (;0 111'/1: A/Ilion Pm/in/Hilum ill tI, ,. .\UjJfPlIII' 
l .(lllli. ·Hi POI . R~~ ... Q. ~~9 ( 191J:\ ). 

3 1. Fonn:IIl\" tid!> d:uah.I~l' i .. a n l'xtl'II'iilJ11 of 
Ihe L' ll iled $1;110 Court:-- (If Appc.rh 1);II ,r Base 
orig-illal!, crl'att,cI h\ OOllald R. Sonj.l:cr. Bolh ar(' 
;1rc lr l\NI al hili):! / w\\'w. (';r~ . 'ic.er1u/ p(Jli / jilri 

J IIR I . See Rt'g;n.rld Stwclran & Tran'v Gl'urgl' , 
(.'Irruill)fl'flkrr: /)l'(i/,IlI'l7l1l] ffl llril 0/ aNH'III., dl'f isiolls 

Table 1. Classification of amicus curiae in 
the U.S. courts of appeals based on 
group membership 

Amicus type 
Individuals 

Corporations 

Examples 
Academics 
Adoptive parents 
Pfizer 
Un~ed Parcel Service 

United States 

Stata governments 

Equal Opportunity Commission 
Securities and Exchange Commission 
State of Alabama 
State of New York 

Local govemmenta Bakersfield, Califomia 

Public edvocacy organization. 
Metropolitan Denver Water Authority 
American Ciyil Uberties Union 
Citizens Committee for tile Right to Keep and 

Bear Arms 
Public Interea1law flnn. PacWic Legal Foundation 

Student Press Law Center 
Trade association. American Bankers Association 

Unions 
Society of Professional Journalists 
International Brotherhood Of Electrical Workers 
Local Number 969 
Un~ed Mine Workers of America 

Peak aaaoclation. American Federation of Labor-<:ongress of 
Industrial OrganizaUons 

Other organlzatl ..... 
New York State School Boards Association 
Democratic National Comminee 
Rosebud Sioux Tribe 

wh ich co nta ins a ra ndom salllple o f 
30 cOllns of appeals cases from each 
circuit . with IIi e excep tio n or th e 
Federal Ci rcuit , from 1997 10 2002. '·~ 

The database a lso cOllta ins a vari­
abl e indi ca ting whe the r any amicw; 
briefs were Gkd in each case. Based 
0 11 Ihis info rmatio n. \\Ie collected 

1HI"K till' {' . .Ii. <eJUr/l (1 (//11)('(//1 {ll1lu bml'. R~ JI ' lllt l­
It IH:. :!·IO (:?OOtl ). 

:\2. TIU' l '.S. ('.ollr! or Appl'<r l~ Inr Ihe Ft·dt·r.Li 
Cirn lil" spt" ' i,r li u 'd ilirisdicliull-llhich i~ a 
11<1liollwidl' j'lrisdirriolJ includ ing' .lpP"· .. I .. rl'om 
Ih t· U.S. COli n or Fl'{kl'::11 Claim!>. IIU' U.S. e(}lll! 

o r IlI t{' n ratkmal Tr.l(it·. aurl Ihe l '.S. COlin (If 
.\ PPl''' '' It)/' \'t'll'I~I1I' Claims--IH,II..(·~ it qu il l' dif· 
rerent froll) lire mlH'r' (( .tlrlS or"ppl·,Lis. Thi, I,Ll I.. 
of CllIliparnhi lil\' 1ll:lk,·, il ill;lpprnprialt' fo r illllll' 
~ion in IJr,' allaln.l''i pn''' '1I1cd hl·n'. 

~tt Thi) is 11111 to inrph that cn.lliliollill l.w h ,wior 
alll(ln~ .lIlI ic! i, IIlIt iIUpnrt,lIu. IwiN'd. 1 1.III~rord·~ 

anal\'si:. "f col,diLiu lI ,rl hl' hal'lur br .rrn ki in Ihl' 
Suprt' lIw Court "lIggt''iIS Ih al 1111' t 11Oin' 10 filt' 
'1l\llle 111 juiu ;1 co,llilinn brlt·f i, 'lfuclllreti In 
illlponalll W;:tl'<; hv IIIl' ,IIIIIIUIII 111 l·xperit·rKI· ,111 
;mricu, tr. rs ill Il1hll\;1I1o; Ih(' cOli n . 1110rnas G. 
11,ll1sfiH'f1. "Explaini ng- the D\'d~i(lll to Fik .111 
Al1Iilll~ Cu rial' Brid AIIJlll' or willl;r ( ;nali tioll 01 
I ntl·rl·~(.," (:?OO I) (un pllhl islll'<i m:lIlII,cnpt. (III 
fil(' wil h ,Illlh()r~) . 13111 ('o;r\; lioll hdw\'ior i~ 

IW\'(lrrd t\r(' 'I lIP" Ilf Illl' Ilrt"~{'nt 1·11<!t-a\,\Jr. 

original daw 0 11 how llIany am iclis 
briefs were fil ed in eac h case and th e 
Ilames or th e e lllili cs thaI partici­
pated as amici curiae. \tVe obta in ed 
information on the Ilumbe r of am i­
CII S briefs fil ed from \'''estla\\, and 
PACE R. the Public Access 10 COlin 
Electro ni c Reco rds dataset main­
taincd by the Administrative Office 
of lhe Ullited Stat es Courts. Our 
fin a l datasc t co nlains 2. 160 cases in 
which, colleCt ively. 305 amicus bri efs 
we rc flied hy 7;)0 a mici in 175 cases 
(8. 1 pe rce nt ). 

\·Ve compi led info rm l1 ljull rCbrard­
ing the types of amici that participate 
in the courts of a ppeals li'o lll lhe weir 
sites of the o rgan iLiltio ns who riled 
lhe briefs, sllppicmc illed b)' informa­
tion cOllla in cd in th l' amiclis briefs 
lh cmselves. We g ive no special weight 
10 tlie amici listed first 011 an a miclls 
brie f since coalitio nal amici may lisl 
each amicus a lphabetically or ra n­
doml),. In other words. a ll amici a re 
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u-eated equally in o ur analyses.'-' \o\'e 
relied on the organizations' websites 
in those inslances in \\'h ich we \\Iere 
unable to CxtraCl surTicic lll informa­
tion regardLng the idcntity of the 
amici from the briefs th emse lves. 
Beca use PACER ollly contai ns UlC 
identity of each amicus, a nd because 
\,Vesuaw does not cOfllain a ll of the 
a micus blie[<; fi led in the eouns of 
appeals, the bulk of Ollr data were 
obtai ned [rol11 g ro ups' websi tes. 

Categories of amici 
\\'e employ two classification sche mes 
to obtain leverage over Ihe dh'ersity of 
am ici in the courts of appeals. First, 
fo llowing the primary me thod 
employed in U1C exta nt research, we 
u'1 tegorizcd a mici in ~\ccOI-dance with 
their basic unit of membe rship." For 
example, we distinguish amicus bliefs 
filed by indi"duals from those filed by 
institutional in te rests, such .. L"i C011>0I£\­

tions and governments. \'Ve also sepa­
nHe membership associations, which 
arc comprised of ind i"dtmls (e.g .. 
public advocacy o rgani.mlio lls), from 
peak associations, whose membe r­
ships are made up of insti tutions. This 
chlSsifica tion sche me has the ad\~an­

tage of penllitting com parison with 
existing findings abollt group partici­
pation in the Supreme Court. 

Th e re are II categories o r a mi ci 
based 0 11 th is group Iypology. Table I 
lists them and pro\' ides exa mpl es o r 
each , Indi\'iduals who art: not con­
lleCleci to a part icul ar organiza ti on 
are classified sim ply as Individuals. 
Cml)orations arc a mici ide ntified by 
the ir corporate monike rs. Fede ral 
commissions , agencics, a nd o th e r 
federa l-level e ntities co mplise th e 
United Slates category whil e the ca te­
gory of Siale GOilrmlllfnts is co m­
prised of state gO\'e l-nm ents, 
including state-level agencies. Ci ties, 
coun ties, and o the r municipal go\'­
e rnme nLS (i ncluding any sub-slale­
level age ncies) arc ca tego rized as 
Lora! Governments. Pub/ir Advorary 
Organi:a/ions are those groups 
whose membership consists of indi­
\'iduals (regardless or tl1 eir occupa­
tiona l status) and wl1 0 see k p rimari ly 
po li tical benefi L~ for lh e ir me mbe rs. 
Gro ups are classified as Pub/ir InIPtr's/ 

Law Hrms if 
th ey are non-
profit lega l 
o rga n iza ti o ns th a t 
provide a ttorneys to 
re present individua ls in a 
mann e r consistent wi th lh e 
g rotlp 's jurisprudential goa ls 
or fil e lawsu its th e msel\'es on 
be half o f th eir me mbe rs. 

Ami ci a re co nside red Trade Associ­
(ltioll s if the ir membership is made 
up o f individua ls who sha re a com­
mon occupation , whil e th ose th at 
ide ntifY lhcmselves as labor organi­
la ti o ns represen tin g indh'iduals 
c mployed in a particul a r occ upa­
tion are co nsidered Unions. Peak 
Associations consist of a mici whose 
basic unit of me mbership is th e 
orga n izatio n. That is, peak associa­
tio ll s d o nO l have members in th e 
ordimlll' se nse , but rat her a re 
o rga ni lat io ns wh ose members a rc 
othe r organ iza ti o ns a nd in s tiLLl­
tions. Fin a liy, organ i7ations lh a l do 
no t fit in to th e ca tego ri es d escribed 
above arc classifi e d as Ollia Olgrm i-

7..ations; e.g., the Rose bud Sioux 
Tribe. 

Q U I' second classifi ca tion of amici 
foclIses o n the issue area in which 
each a micus is primarily involved. 
He re, we are concerned no t with 
each a micus's basic unit o f' me mber­
shi p, but ra lhe r with the con tent of 
the policies to which each a micus 
devotes its a ttention. \<\'e base Ollr 
inte rest a rea typology coding un a 
modification of Ih e Ba umgartner 
a nd .I ones policy age ndas pr~jcc t. '-' 

Those sc ho lars c reat ed a classifica­
tio n sc heme.: that allo\\'s ro r the te m­
pora l compa rison o f issues at lhe 
fo rcfro lll of Ame rican po li tiCS. T he 
advan tage o f th is sc heme is that it 
permits a finely grained analysis of 
the dive rsity of groups' substanti \'e 
inte rests. 

T he re are 10 categories of a mici 
based on this Lypolof,')'. Tabl e 2 lists 
th est" and provides examples of each. 
The category of Banking. COllllllncf, 
and /\larrofcollomics in cludes those 
a mici who i1woh'c th emselves prima­
rily in economi c matte rs. Th is cate­
gory also in cl udes cOI-poratio lls who 
did not fit int o o ne o r the o ther ca te-
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god es described be low. \<' The cale­
gory o f Civil Rigli/~, Law, Crill/(', nnd 
FWllit), is composed of ami ci who 
foclls primarily o n iss lies o f legal po l­
icy, including the d gh LS o f th e disad­
va ntaged in soc iet y, whi le lh e 
t 'r/urn/ion catego ry includes am ici 
whose plimarl' isslIe foclIs invoh'es 
ed llcationa l issues. 

Am ici \V ho are im'o lved in e l\ c rf,')', 
the e nvironmenl. public la nds, an d 
water managemen t are classified as 
Hllergy (lnd 1~'n llirOltlll('111 a m ici; th ose 
p ri ma rily im'o l\'cd in med ical and 
public health issues an: c1assilied as 
IInlitlt amici; and th ose involved in 
labor and c mployme nt i ss uc~ are 
classified as Labor find ElIljJ/opllenl 
am ici. Sj)(lr(J, Srienre, (111ft Technology 
consists o f a mi ci who are in volved in 
tl lOse spec ified tcchn o logka l fi e lds 
while Guvl'mmenla/ E.lItilil'S is com­
posed o r go\,ernm ellla] unils. Finally, 
amici lhat do not fit into any of Lhe 
categories described a bove are cate­
gori led a~ Otlll?r ls.\ue Arl'{B-, c.g., J o int 
Spo n s Cla ima nL" a nd the United 
States Coil' Association . 

The distribution of am ici partici­
paling in th e courL"i of appeals based 
on the ir g ro up membershi p appears 
in Table ;\. while Table II preSe n L"i an 
uvcrvi{'w o f amicus pan icipa ti o n 
based on th e cla"is ilication of groups 
according to tlleir subslantive in te r­
est~ . The firsl column of fi gures in 
eac h o f lhese tables (numbe r of 

:l·1. ( ~IIddl,. & Wriglu. m#", II. t I. 
:t~. Fr.m" R. Ilaumf:,''aruwl &: Un,1II D 101leo" 

/'(lIi,,· . Igrm/m I 'nljerl. ,1\~lil"bk ,II hllp: KWh'. 

p()Iin,lgl· l ld,ls.tJrj,( i l \dt:~.llu,\I . 

:\fi . I hi ... il\dtl(k·~. lor t:X.IIII I'I{·, UnKl' \\ . Ebnlt> 
,I lid .\.''''llCi.II.·" c.E. TlwNllln ,HId SOli' .• md DO\I 
jtllll",IIl(1 CdUlp,lm. 
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Table 2. Oassification of amicus curiae in the U.S. courts of appeals 
based on group issue area 

Amicus type Examples 
Banking, commerce, and macroeconomics American Iron and Steel Institute 

Civil rights, law, crime, and family 

education 

Energy and environment 

Health 

labor and employment 

Space, science, and technology 

Transportation 

Governmental entities 

Other 

National Association of Independent Insurers 
NOW Legal Defense and Education Fund 
Wyoming Coalition Against Domestic Violence and Sexual Assault 
Council for Christian Colleges 
Massachusetts Association of School Superintendents 
American Petroleum Institute 
Corporate Environmental Enforcement Council 
American Foundation for Aids Research 
Teva Pharmaceuticals 
Council on Labor Law Equality 
National Federation 01 Federal Employees 
Association for Competitive Technology 
Union Carbide 
Association of American Railroads 
American Automobile Manufacturers Association 
City of Houston 
United States of America 
Joint Sports Claimants 
United States Golf Association 

Table 3. Amicus curiae participation in the U.S. courts of appeals by 
group membership, 1997-2002 

(in cases with at leasl one amicus curiae brief) 

Amicus type 
IndIviduals 
Corporations 
United States 
State governments 
Local governments 
Public advocacy organizations 
Public Int ........ t law firms 
Trade associations 
Unions 
Peak associations 
Other organizations 
Total 

Number of cases 
21 (12.0%) 
17 (9.7%) 
39 (22.3%) 
16 (9.1%) 
6(3.4%) 
45 (25.7%) 
38 (21.7%) 
46 (26.3%) 
8(4.6%) 
52 (29.7%) 
5 (2.9%) 
175 

Number of briefs 
24 (7.9%) 
18(5.9%) 
41 (13.4%) 
18(5.9%) 
7 (2.3%) 
71 (23.3%) 
48 (15.7%) 
63 (20.7%) 
8(2.6%) 
64 (21.0%) 
5(1.6%) 
305 

Number of amici 
105 (14.4%) 
53 (7.3%) 
41 (5.6%) 
57 (7.8%) 
42 (5.8%) 
115 (15.8%) 
72 (9.9%) 
95 (13.0%) 
18(2.5%) 
126 (17.3%) 
6(0.8%) 
730 

These data represent amicus curiae paniclpallon In a Iandom sample 01 2.160 U.S. courts of appeals cases trom 1997-2002. Three hundred live amicus curiae briols were filed by 
730 amici in 175 cases In the sample (8.1%). Numbers 11'1 parentheses Indicate within column percentages. These percentages were calculated by dividing the total number of tllTl8S 
each type of amicus appeared on II brief by the total number 01 cases with amicus participation (column one). the totat number of amicus briefs filed (column two). or the total 

number 01 amici participating (column three). Because different types of amici freQuently cosign the same amicus curIae briel. the totals reported In the lirst and second columns 01 
ligures do 1'101 sum to 100""". 

ca'ies) indi cates, for those ca~es with 
amicus participat io n. tJle 111111l/Jrr oJ 
cases in whi ch each cmeg0'l' or ;ull ici 
appeared o n a t least one amicus bri ef. 
The second COIWllll (numbe r of 
briefs) provides information relating 
1.0 the number oJ (I'miCliS briifs o n which 
each ca tegory o f amicus was present. 
The third colulTln (numbe r of amici) 

presen ts the I1wn/Jrr oJ amici consti­
tuted by e<tch cmegory of afnjclls. The 
entries in these tables are th e number 
o f" cases, briefs, and am ici, respec­
tively. wh ile the entries in parentheses 
indicat.e wi thin column percentagcs. 

Diversity of amici 
Begi nning with Tabl e 3, it is c\ident 

that a wide ar ray of interesl groups 
(as categorized by type of member­
ship) liles amicus briefs in the COllrL'i 

of appeals. The most freque llt ami­
cus participalilS are peak associa­
tions, trade assoc iations, pub li c 
(1cl\·ocac), organizations, the federal 
gove rn ment, and public interest law 
Ilrms. Each or these ca tego ries par-
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Table 4. Amicus curiae participation in the U.S. courts of appeals by 
group issue area, 1997-2002 
(in cases with at least one amicus curiae brief) 

Amicus type 
Banking. commerce & macroeconomics 
Civil rights, law, crime & family 
Education 
Energy & environment 
Health 
Labor & employment 
Space, science & technology 
Transportation 
Goyernment entities 
Other Issue area 
Total 

Number of cases 
32 (18.3%) 
76 (43.4%) 
11 (6.3%) 
15 (8.6%) 
17 (9.7%) 
12(6.9%) 
14(8.0%) 
9(5.1%) 
59 (33.7%) 
14 (8.0%) 
175 

Number of briefs 
41 (13.4%) 
125 (41 .0%) 
16(5.2%) 
20 (6.6%) 
20(6.6%) 
12 (3.9"" ) 
17(5.6%) 
10(3.3%) 
66 (21.6%) 
14 (4.6%) 
305 

Number of amici 
81 (11.1%) 
323 (44.3%) 
21 (2.9%) 
38 (5.2%) 
30(4.1%) 
18(2.5%) 
30(4.1%) 
18 (2.5%) 
141 (19.3%) 
30(4.1%) 
730 

TheSe data represent amicus curiae participatIOn In a random sample of 2,160 U.S. courlS 01 appealS cases from 1997-2002. Three hundnldlrve amicus curiae briefs were flied by 
730 amici I" 175 eases In the sample (8.1 %). Numbers in parentheae9 Indicate within cotumn pen:entageS. These petC8I1tages were calCulated by dYfdIng the total number of times 
each rype of amicus appeared 011 8 brief by the total number 01 cases with amicus particIpation (column one), Iha IOta! number 01 briefs filed (column two). or the total number of 
amici participating (column three). Because different types of amlcllrequently cosign the same amicus curiae brief, Ule totals reported In the first and second columns of ligures do 
not sum to 100% 

L-_________________________ . - lNTH E 

licipaled in 20-30 perce nt or cases in 
which aL least o ne amicus btief was 
fil ed. T he leasl freq ue nt amici in 
lerlllS of the numbe r of cases were 
un ions , loca l gm'c rnlllc ills, a nd 
other orbranil.4:1t ions. T he seco nd col­
umn of figures repOrL"i lhe n umber 
of bricf"i o n wh ich at leas t o ne of the 
categories appea red . or the 305 a mi­
cus brie ls fil ed , at leas t O Il C public 
advocacy o rgan iza lio l1 appeared o n 
2:l.3 percellt of the briefs, a l le;;L ... t 
one peak or trade associatio n 
appeared on 21 perce m o f th e briefs, 
and at least one public in te resl la\,· 
fi rm ",as p resen l o n a lmost 16 per­
cent of the brief'i. Again , the leas t 
freq ue n t participan ts we re unio ns, 
loca l govern ments, and o the r o rgan­
il.ations. 

The thi rd colum n re\'eals how ofte n 
each amicus lype is represented com­
pared to all other categories of amici. 
Peak assoc iation~ c()ll1pli:-'cd 17.3 per­
ce nt of all (lnlle!, fo llowed by pu blic 
advocacy orga n iza tio ns ( 15.8 pe r­
cellt ) . ind i\'id ua ls ( 14.4 pe rcenL). 
trade associa tions (13 percent) , and 
public interest law fillllS (9.9 percent). 
These figu res suggest that these ami­
ells types arc espec ia lly like ly LO 
cngage in coalilional ,'CLivi I}' by join­
ing each other's am iclls briefs. 

UNJTED STATES COURT OF APPEALS 

FOR THE EIGHT H CII!CUJT 

NO. 96·2887 

Oas is Publishing Co. , 

Plaintiff-Appellant 

West Publishing co .. 
Defendant-Appell ee 

BR1EF AMICUS CURIAE 

Of MA1"I'HEW BENDER & CO., INC. 

CONCERNING THIS COURTS LACK 
OF S UBJECT MA1"I'ER JUR ISD ICTION, 

AND. IN THE ALTERNATIVE, 
lN SUPPORT OF APPELANT OASIS PUBLISHING CO. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MINNESOTA, T HIRD DlVlSION 

Table 4 presents info rmation re la t­
ing to lh e disu-ib ulion o f groups 
bascd o n the ir su bsLantive inte rests. 
Rega rdles. ... o f whe th e r one examines 
lh e Il umbe r or GL"iCS ill which each 
category or amici appea rs (the first 
colu mn of fi g ures). th e number o f 

bric r."i (the second colu l11n o ffi gllres), 
or lhe number o f amici (ll1 e u,i rd col­
lIllln o f fi gures). a clea r pi cture 
e merges: bar no ne. the m OSl frequenL 
amici in the courts o f a ppea.ls a re 
th ose concerned with civil rights. law, 
crim e. and fami ly. Ind eed , Lh ese 
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Table 5. Comparison of amicus curiae 
participation in the courts of appeals 
and Supreme Court 
(based on type of group membership and in cases with al least 

one amicus curiae brief) 

Amicus type Courts 01 appeals Supreme Court 
(1997·2002)' (1995)' 

Individuals 14.4% 22.3% 
Corporations 7.3% 6.9% 
Untted States 5.6% 1.7% 
State governments 7.8% 20.7% 
Local governments 5.8% 3.3% 
Public advocacy organizations 15.8% 12.4% 
Public interest law firms 9.9% 4.2% 
Trade associations 13.0% 17.4% 
Unions 2.5% 1.8% 
Peak associations 17.3% 5.0% 
Other organizations 0.8% 4.2% 

1 Source: Authors 
2. Source: Conine & SoIowIe/. Interest Group Participation, Compeflrlon, and Conflief fn lhe US. Supreme Court. 
32 LAw & Soc. lNOUIR'I" 95S (2001). 

gro ups appeared in 43.4 percent of 
c~es and o n 4 1 percent of brie fs. 
making lip 44.3 perccllI o f a ll am ic i. 
These groups are fo llowed by govern~ 
mental e ntities, which make up 19.3 
perce nt of a ll a mici, alld banking, 
commerce , and macroeconomic 
orgallizations. which repn.'sclll 11.1 
percent of a ll a mici. Following these 
three group Iypes, lhe other o rgan il.a­
tiolla l issue areas arc represenl.ed in 
more Of less equal tf'nns, wi th each 
category or am iclIs constitu ting less 
than 10 percelll of the overall amici. 

Tha t civil rights, la\\', c rime, and 
family org(lI1i,~ati o ns arc well re prc­
sented does not come as a surprise in 
light of Collins and Martine k's fi nd­
ing lha t moSl amiclIs briers are (jJ cd 
in civil rig hts and liberties cases. ';-

:\7. Cullin" &: ~larli1u·k. slI/ml t l. 12. 
;\1( Colliu" & Snlnwit:i. JI/lmt n. II . 
:,~. "'-1\' Le ht11 .1t 1 $('h loZIII.III . 1\1",1 .\rcf"1I1 fitl' 

/-/rm >P1I1\- CI/li,,".I~ Prdilim/ r:tl,mlih (llid Ih,. .-IlIIrr;OII/ 
"rl'~\1111 .\.\"'11'111. !fiJm POL. ItJO{i ( I ! I$-I ) 

4(). While IIndl, l .... t.lIleling tJIl' ill!ll1l'nc(' 01 .lIlli( It, 

hlil'ls 011 Ihe coun~ 01 OIppcal~ i.., i1l1pona1ll . ill il w 
("011\(''<1 uf lltl" pr(·:-.elll aTlalysj~ it I\oulll I~ 'ilUtlt ... 
\ .. h.1I 1l1i .. l£'ading ll) ~ i t1\pl\ I"epon [Iw \,inning' pt'r­
ce11l:lg t·" tor each (.tteson of:tl11if t ~ ill t:t' th t> "a111t· 
GlIt'gun tlfamicl l" frl'(l' lcl1liy S(11t:11"(' olron oppo~ 
ing "ide's of the (k·batl·. For example. it i~ C0111111011 
fu r '[;"HC" 10 lint: up nn difrcrt"1l1 ,icll.:~ 01" a CI:-t~ awl 
tht· ",llIlt' I)(TII ... ' fIll' (Jtlll'r t"atq~o';l'~ IJf amid, "U( II 
a.~ ((Irpora riun", p llhl ic .uhor;tn urWU l i /~ l[i !JIl'. ,11\11 

MoreO\·e r. th e fact that banking. (0111-

mc rn', and m<lcroecono[nics groups 
are rreque n t amici is ("onsistelll wi th 
those ::llllhors ' evidence that eco­
no mic acti\~t)' and reglilatioJl cases 
involve the second hig hest pe rcen l­
age of amiclis panicip<lI iotl. 

Coll im. and So lowiej f'mployed th e 
same classification sclle mt' outlined 
in Table I and uti liled i ll Table 3 LO 

classify in terest group amiclls partic i­
palioll in th e 1995 Supreme Court 
te nll . ~ Table 5 compa res Ollr find­
ings regarding: th e COtlrt~ or appeals 
to th l' e"ide nce th l.:}' provide regard­
ing Ih e Supreme Court. A similar 
pic ture emerges. For example, ill 
bOlh court". busilless int crests (i,e. , 
corp ration ::; and trade associatiolls) 
account for bctween Olll' and fOllr 

public interest laI\ tinm (q~ .. Ih~' I',Kili l' Lq!;al 
FOHml.uinn ,m el lilt" NAACI' l.Dn . In 'lldl 
in"I.II11 t',. Ulll: ;unil i t.llli llg llIllk .. Iht" <O;1I1ll" 1\']1111-
OS' 1H'l('~Hi h will". Ilhik lilt· n[lw[ nt>n"~lIih 

II "t:S. ,\ ccordil1 gl\. il i" m)l l"lIlirdl f·\ickl1l Idlal 
t"Pl' ot inllllenCl' Ill il--: ltl he inrcl"n'd Iro111 llti~. 

·t I . 1.1'1' Ep~lt·il1. 1·~'l,lfl,.i"l! 1I1f' l'flrliri/}(Ili(1II of 
()'1:fllli:nl 11/("1"1'\ (1 ill "ilrllt' Cr)llr' f .IIIKflf/fJ/l.·H 1'0[. 
R[ ... Q. :tG ( 1 ~l i ). 

·12. EpsH'i n did 1101 ", .. Illt' eX,1\ I ":mw (udmg 
schellll' ,Ipplicd h1.:1I .. I ~I .tllo\\.1 (·O\11p.lri~n ll 111 11111 
.. i,il righL~. law. n ilm· . . 1IIt! 1.I111ill Lllq.("or"\'. \\(' (11m­
him' Ep"[eill',, da,silic; lIjulI of d\"iI lilH.:rlil"~, It-g: tl. 
anrildig-inn:tS lht·-.<' IlItt"re~1 Gllq.\"!Irit'"'> ta il within 
o u r ci\"il liglt .. ,. Ia\\. t I il11l' . ami ramih t'l)t,lo):." . 

and Olle in livt" amici. Further, 
another approx ima lely Ollt' in fOllr 

to o ne in fin.' amici a rc public inter­
est g roups (Le .. publi c advocacy 
organi La tions and public intercS l 
law firm s). MorC:'O\'e r, it is l' \~de llt 

that an £Lliso rtmelil or o ther i11lerCSl 
g roups. use th e.: CUllrL" of appeals to 

pursue their po liq ' goals. in cludin g­
go\'ertlmrnL~. peak associa tions, a lld 
ad hoc associatioll S of individual" in 
both courts. This stands in stark con­
UaS l 10 \o\'ashinglOll lobhyin g more 
gene ra ll y. For exa mple. Sc hlol.ma n 
examined organi za tional represe ll­
talion in lh e nation's capital , evinc­
ing tila t 70 percent of orga.n izatiun :-, 
we re tied to busi ness inttTCsIS. "" 

Of course. Ihe facllhat we provide 
e \'id ellce of di vers ity o f interest 
group parti cipation does [lot ne.: ces­
sad ly infer that each ami ci i" equally 
capab lc of illfl uenci ng dl'cb ioll 
making on Ihe courL" ofappcal~. I n 
this sense , while this rcsl'a rch call 
spe£lk 10 the pa rticipation of interest 
gro ups before Ih ese co urts, it can not 
add ress the impact of arnici and 
wlwth e r cenain typcs of grou ps a re 
more influcntial than olhers. I" 

Althuugh we are the lirsl 10 
employ th e particula r inten"si group 
issue area classification sche me Ol tL ­

lin ed ill Table 2 and uti li/cd in Tahle 
-4 in the sttld r of illle re~t groups ill 
lhe fed e ral COllrlJ,. Ep'l lein used a 
similar Gllegoril <ltion of amici ill he r 
stud >' of organi/<ltional actidty in a 
sample or 16 Slale courts of last 
resort from a sample o f years. II She 
fU[lIld thai , in 1990, business int e r­
ests con"utllted 2~ percellt of a mi ci. 
while ci\'il righls. la\\'. c i-i lll e. a nd fa lll ­
ily o rganizations'~ comprised 37 per­
cent of ami (" i, IIl!Orlll(.'d h~' th ese 
findings. Epste in concluded that a 
wide range of organi/;\tions plays a 
role ill sta le supreme cOllrt.iurbpm­
d e net' . 

Comparing th use (i n<iings ",ith 
o urs . we find lhat bu.'!il1 t'~s intt'rc" ts 
( i.c., banking. ("O tllJll (' fce. a lld macro­
ccollomics) make lip II perce III oLd I 
am ici in 111e COllrlli of ;.tppeak while 
c i\·il ,·ight.s. law, crime, and fam ily 
o rgall il.a tio ns re presellt 4-1 perccllt. 
Govt"rnmenl i11lerest ..... panicipatt' ill 
roughl )' tht..' 'mille nllmber" in th l' 
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COurL'i of appe;:tl .., ( 19 perrem ) alld 
stale court'i ofl,L"I1 reson (21 percent) . 
as do education , health. and labo r 
o rganizat ions. In olhl'r\\'ords, we find 
('\'en greater di\,(" ... ity o r panici pauon 
in the court, 01 appeals lh ~Hl Epstein 
did in the "'l.alt' (ouns of last !"esorl. 

Conclusion 
Our Illolh'luioll h,l'i been It simple 
one: we wan led to know who panici­
pat es as amici curiae in the r()l1rL';; o f 
appl'ais. T hough illtercst g-ro ups ha\'(' 
11101'(' tools a t the ir disposal than the 
amiclIs cilriae blief. it is a p}lrLicu larly 
inlponallt tool-arguabl) the most 
illlponalll LOol-whel l groups choose 
to panicipate in the judicial arena. 
These briefs influcnce success in the 
court'i of appcab and contributc 
meaningfully to the Supreme Court's 
certiorari decisioll". Gi\'cn the conse­
que ntia l nature of amicus c uriae 
briefi; in the [DUriS or appeals. it 
behooves us to howe an understand­
ing 01 who i ~ choosi llg to participate, 
K.J10\,~ng \\'hethe r COllrl of appeals 
amici arc of a panicular kind (e.g" 
businesses, individllals) or have par­
licular subst .. ullh'e inte rcsLs (e.g., 
banking. ci \'il rights) prm'ides \-alll­
able information as to the nature 01 

West LegalEdcenter 

interest group participation in these 
couns. This is pt.·rhaps particularly 
poignant informa tion to have give n 
the somctime \~l'W of the CDurIS as 
prm"idillg a lel'el pla)1l1g field ror all . 
a \iew fostered by high profile cases in 
which the COllrts seemed LO be active 
agents seeking to advan ce th e rights 
of th ose unable to sec ure relief in the 
"political" bra nches of government. I ' 

Cenain ly. disproponionaLC inn l l­
ence on poli cy ou tco mes docs nOL 
require aClive participation by the 
select rc\\', A\ ' '''inters a nd Page 
obser\'c in (he ir disclissioll of oli­
garchic influence in A.merica n poli­
tics , electoral activi ties , op inio n 
shaping. a lld cons titutio nal ru les are 
also signi fi ca nt Ill ea ns for o liga rchic 
intercSb to excl'I (disproportionate) 
influcnce o n polilical outcomes. I~ 

The nl~e of cO I1~ti llltional niles is 
especially ilHcrcsullg vis-a.-vis the com­
petition among intt'rcsts Lhat plays Qu t 
in the.iudiciary cOlls idl' ring lh e ro le of 
the federa l co uns ( including the 
('OllrL>; of appeals) in interpreting and 

1~.~C"l" . C' .).t" \ ·ml'. II./J rrtll. 1 [ , 

H . .I("[h ~· \ P. \\'illleN I/.: [kl1jamill I. P"He. 011-
f.,mrr/n 11/ II.,. Cm ll'fl 'It/ fr l. i Ptll"'l'H ·l1n ... II\, 1~(l 1. 

i:\[ ( :!OO~I) 

LOG ON. 
LOOK UP. 
LL 

enforcing consti tutiona l law. That 
process o f illte q)retaoon inevitably 
produces \\~nners and losel . not only 
in U1C short-te rm in the inslant case 
but also in the long-tcrm in the legal 
rules e mbedded in court rulings, legal 
ru les that can t~l\'or some classes of lit­
iganL" over o thers fo r qui te some time 
into the fllUlre. Rq ,rardless, lobbying 
in thc form of fi li ng o f amiclls curiae 
bliefs in the COllrLS is one ,·ery potem 
mecha nism used [ 0 pursue innucnce 
on po licy. T he findings reponed here 
indicate lhat, whethe r a mici are cate­
goJized 011 t.he basis o r their member­
ship o r on the basis or their 
sllbsla1l1ivc area of il1terest. Lhe con­
'itellation of amici pa nicipating in the 
CUlIr15 of appeals is marked by din.'r­
Si L)' a nd compe tition. !T!' 
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